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Emergency Care, Urgent Care,
and Walk-In Care: Drawing
Distinctions Among Care Settings

Christine Burke Worthen
Northern Light Health

ince the passage of the Affordable Care Act, much attention has been

paid to the shift to value-based reimbursement. The concept of value-

based reimbursement focuses on the cost and quality of health care
services. Low-cost, high-quality services are the ideal; low-quality services
and high health care costs coupled with a proliferation of high deductible
plans are motivators for change. As part of the transformation, many payers
and providers are educating health care consumers about the cost variances
that come into play when seeking care. Encouraging health care consumers
to get care at the right place has sparked a rise in urgent care centers and
walk-in clinics, as well as an educational push to help consumers understand
the high costs associated with care in an emergency department.' As hospi-
tals and health systems look to encompass patient care across the continuum,
many have reshaped their service lines to add, for example, extended
primary care office hours and urgent care facilities. In doing so, providers
must differentiate among the various care settings as they look to reduce
unnecessary emergency department visits and promote access to care in the
“right” setting. It is also vital that providers stay educated on legal obligations
and reimbursement nuances related to these different care settings.

Hospital emergency departments have traditionally been the destination
for patients needing care for an injury or an illness that is life threatening
or for an issue that is not life threatening, but they have nowhere else to go.
Hospital emergency departments are notorious for being high-cost care
settings. They are subject to strict regulations, including Medicare Condi-
tions of Participation” and the Emergency Medical Treatment and Labor Act
(EMTALA).* EMTALA requires anyone coming to an emergency depart-
ment to be stabilized and treated regardless of insurance status or ability

to pay.* As more and more patients purchase high deductible health plans,
the proliferation of bad debt from emergency department care continues to
grow. Hospitals and health systems alike have taken note, and many have
embarked on a path to provide access to services for patients who are not
in need of emergency department-level care but might otherwise have still
gone to the emergency department. Such paths include extended hours for
primary care, urgent care, and walk-in care.
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Extended hours for primary care is the simplest concept to grasp
as it merely takes an existing service line and extends its hours

or open days. While the concept may be simple, reimbursement
for office visits can vary depending on the payer. For hospitals
and health systems with a provider-based status, Medicare pays

a professional fee and a technical fee for the visit, as the patient

is considered an outpatient of the hospital. The professional fee
reimburses the hospital for the services of the physician, while the
technical component reimburses the hospital for the facility over-
head. The combined total is generally higher than if the service
was furnished in a freestanding physician office. Some commer-
cial payers have sought to eliminate this discrepancy by requiring
hospitals that acquire physician practices that have provider-based
status for Medicare purposes to bill the office visits as if they
were freestanding physician offices. This is generally done via a
policy requiring office visits to be globally billed on the Centers
for Medicare & Medicaid Services (CMS) 1500 form rather than
being split billed. While there may be variances in the reimburse-
ment and patient cost sharing for these visits, access to extended
primary care office hours is much more cost effective than a visit
to the emergency department.

In addition to extended hours for primary care, many hospitals
and health systems have opened urgent care centers. Urgent care
centers provide the opportunity to alleviate crowded emergency
departments while offering consumers a lower-cost alternative to
their care needs when their primary care provider’s office is not
an option or they need services not provided onsite at that office
(e.g. onsite x-rays or laboratory services). For many hospitals

and health systems, urgent care is not meant to rise to the level

of emergency department care. Nevertheless, careful attention
must be paid to EMTALA when structuring an urgent care

center model as the EMTALA regulations define “hospital with

an emergency department” to mean a hospital with a dedicated
emergency department.’ In turn, the regulations define “dedicated
emergency department” as any department or facility of a hospital
that either (1) is licensed by the state as an emergency depart-

ment; (2) is held out to the public as providing treatment for
emergency medical conditions; or (3) in the preceding calendar
year actually provided treatment for emergency medical condi-
tions on an urgent basis on one-third of the visits to the depart-
ment.® Further, one federal court found that EMTALA covered

a hospital-owned urgent care center as it noted that a person
driving by needing emergency care would not check the website
first and based on the signage would not distinguish “urgent” care
from an emergency medical condition.” The court found that the
urgent care center was a dedicated emergency department for
EMTALA purposes since individuals would conclude that it was
an appropriate destination for emergency care.® Before using the
name “urgent care” to define/market a service line, hospitals and
health systems should examine the services that will be offered,
the branding and marketing of those services, and the poten-
tial public perception to make an informed decision regarding
EMTALAS applicability. Moreover, commercial payer contracts
and policies should be reviewed to determine the expectations
around billing and whether services will be bundled. For Medi-
care and many commercial payers, urgent care is billed with a
place of service 20. However, we have seen instances where a
payer treats urgent care as an office visit with a place of service 11.

Some hospitals and health systems also are embracing the concept
of walk-in care to ensure access. For some providers, walk-in care
is simply akin to extended physician hours; for others, walk-in
care provides services that would be expected in an urgent care
setting. Walk-in care also can describe care provided in retail
clinics. Again, careful attention should be paid to the service
provided and the expectations of payers that reimburse for the
services.

The evolution in care settings coupled with changing reimburse-
ment, more patient financial responsibility, and the advent of
consumerism in health care continues. As hospitals and health
systems look to redesign their service lines and promote access to
care, they must decide on the service-level offerings and consider the
regulatory and reimbursement impact as they launch and market
those offerings. Moving the less acute patients out of the emergency
department will, of course, free up spots for the more acute patients,
but it also will serve to provide patients and providers the oppor-
tunity for care delivery in a less expensive, less intrusive manner,
which should in turn improve the patient experience.

1 Brian Zimmerman, The Rise of Urgent Care: 5 Findings and Statistics,
BeckEeRrs Hosp. REV,, Mar. 7, 2016, https://www.beckershospitalreview.com/
quality/the-rise-of-urgent-care-5-findings-and-statistics.html.

Program Integrity: Medicaid, 42 C.ER. § 455.

42 US.C. §§1395dd.

See id.

42 C.ER. § 489.24(b).

See Id.

Friedrich v. South County Hosp. Healthcare, 221 F. Supp. 3d 240 (D.R.I. 2016).
See id.
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Consent for Treatment in
Pediatric Health Care

Rachel J. Freyman
Kutak Rock LLP

It is generally well known that consent to provide medical
treatment must be obtained for all patients, and a provider who
renders nonurgent medical care to a patient without proper
consent may be exposed to significant professional and legal
claims. It is also well known that typically consent of a minor’s
parent or legal guardian is usually required before rendering
nonurgent medical care to a minor (an individual under the age
of 18 years old). However, minors in need of medical care often
present alone or with someone other than the minor’s custodial
parent or legal guardian, causing confusion and uncertainty
regarding whether appropriate consent has been obtained. When
navigating these types of scenarios, three questions help provide
a general framework for determining whether proper consent to
treat has been or can be obtained for a minor patient.

First, can treatment be rendered without parental consent based
on the status of the minor or treatment being sought? Consider
the status of the minor. Many states afford minors with a partic-
ular status the ability to consent to all medical care on behalf of
themselves. For example, in many states married minors and
those legally emancipated may consent based on their status as
married or emancipated. If the status of the minor does not allow
the minor to consent to all treatment, consider what specific treat-
ment is being sought. There are particular types of services that
do not require parental consent in many states, such as treatment
rendered in connection with pregnancy, sexually transmitted
disease, contraceptives, or sexual abuse.? In addition, minors who
can understand and appreciate the consequences

of a proposed treatment can consent to certain

medical care in many states.’

Second, if parental consent is required, has

parental consent already been obtained or can

it practically be obtained? Consider whether

prior authorization has been obtained. If the '
minor’s parent or legal guardian has signed

a consent form authorizing treatment to be

rendered by the provider without the parent or ’
legal guardian being present, additional parental
consent may not be required before rendering

care to the minor. If no prior authorization has

been obtained, consider whether consent from

the parent or legal guardian can be obtained by a "
means other than being physically present, such
as by telephone. In these instances, all attempts
to contact, and all discussions with, a minor’s
parent or legal guardian regarding consent
should be documented in the minor’s medical

record. A copy of any consents executed by the minor’s parent or
legal guardian also should be kept in the minor’s medical record.

Finally, if parental consent has not previously been or cannot
presently be obtained, is there an individual present with the
minor who can legally consent on behalf of the minor? The law

in many states allows certain individuals other than the minor’s
parent or legal guardian to consent for the minor, including
persons standing in loco parentis, adult siblings, and grandparents,
under certain circumstances.” In this case, rendering treatment
may be appropriate once proper consent is obtained from the
individual with authority. However, reasonable steps should be
taken to verify the relationship of the individual to the minor,
such as dated signature and photo identification. Documentation
verifying the authority of the individual to consent for the minor’s
treatment also should be required and placed in the minor’s
medical record.

Though this general framework is helpful for determining
whether proper consent to treat has been or can be obtained for
a minor patient, ultimately, if there is any doubt, the provider
should consider delaying nonurgent medical care until appro-
priate consent can be obtained from the minor’s parent or legal
guardian at a later time.

See e.g., 410 ILL. ComP. STAT. 210/1; ARK. CODE ANN. § 20-9-602.
See e.g., Wis. STAT. § 252.11(1m); Ky. STAT. § 214.185.

3 Seee.g, 410 ILL. ComP. STAT. 210/1.5; ARK. CODE ANN. § 20-9-602; KAN. STAT.
ANN. § 38-123(Db).

4 Seee.g, GA. CODE ANN. § 31-9-2; FLA. STAT. § 743.0645.
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Physician Codes of Conduct—
Creating a Culture of Safety?

Robert Fielder
Resolution Resources, LLC

Gary R. Clayton
Negotiate.Pro

Over ten years ago, The Joint Commission (TJC) called for a
“Culture of Safety” with the release of their Sentinel Event Alert,
Issue 40" and the 2009 Leadership Standards.” A key element of TJC’s
directive was the elimination of undesirable disruptive behavior
(UDB). The result has been the proliferation of professional Codes
of Conduct (COC) that define UDB as well as processes for manage-
ment of UDB, usually delegated to a committee of the medical staff
(Committee). With ten years of experience, now is a good time to
assess the effectiveness of these COCs in fostering a culture of safety
by reducing the incidence of UDB.

Making an assessment is challenged by a paucity of empirical data.
Confidentiality has prevented the disclosure of the Committees’
deliberations;® not even de-identified statistics on the number of
complaints or interventions are available. This assessment of COC
effectiveness is made based on media reports and anecdotes from
conversations with chief medical officers, chief nursing officers
(CNO), Committee leadership and membership, as well as front line
doctors and nurses. Findings reveal that the adoption and enforce-
ment of COCs has done little to reduce the incidence of UDB.

Individuals filing complaints, most often nurses,* are excluded
from the UDB management process. They are not privy to the
Committees’ deliberations or evaluation of their complaints.
Complainants are not told about actions, if any, taken by the
Committee, and not asked about the suitability of any remedy
proposed by the Committee. Many nurses reported that the only
real feedback they received following the filing of a complaint
came when the doctor they complained about confronted them.
This lack of transparency can destroy trust and can lead to the
degradation of confidence in the organization.® In many loca-
tions, nurses have ceased filing COC violation complaints. In
other places, reports of COC violations continue unabated but the
complaints cite repeated behaviors by the same physicians. CNOs
interviewed believe this latent and simmering frustration will

not stay hidden much longer. They insist that health care is just a
tweet away from finding itself exposed to the #MeToo movement.
An outcome many insist will severely impact the reputations of
the country’s health care executives and hospitals.® These findings
suggest that TJC’s call for a culture of safety is not being realized.

Nurse advocates want medical staffs and Committees to intervene
with aggressive disciplinary action (e.g. quicker resort to suspen-
sions and terminations of staff privileges).” In contrast, physician
supporters argue that the stresses associated with the COC complaint
process are adding to the unsustainable demands placed on already
overburdened practitioners. They point to burnout among physi-
cians,® growing shortages in critical specialties,” and question how

patient care and safety can possibly be improved by forcing more
doctors into early retirement. Given these competing pressures, it is
urgent that management of UDB become more effective.

Why Are COCs Not Working?

The limitations of COCs, specifically the ineffectiveness of bans
on unwanted behavior or actions, were suspected before TJC
mandated them in 2009. In a 2002 survey of 142 hospitals, 90%
reported having COCs, “but less than 50 percent felt they were
effective”'® Prior to 2009, medical errors, like UDB, were thought
to be the fault of the health care professional."” A change in
attitude came when TJC acknowledged that “to err is human,”*
referring to the November 1999 Institute of Medicine report, To
Err is Human: Building a Safer Healthcare System." This realiza-
tion noted that approaches and methods for making processes

in health care safe are highly dependent on fallible humans.
These approaches require “systems thinking” to compensate for
the errors that are likely to be made.'* “Rather than punishing
the ‘who; [for medical errors] the question has become what
processes, or lack thereof, in the hospital, caused or enabled the
human error”'> Committee intervention predicated solely on
COCs means we are still just asking who rather than also looking
for what caused or contributed to the UDB.

What Can Be Done?

The COC complaint process can be characterized as “peace
keeping without peace making”' Peace making requires an orga-
nizational dispute resolution system'” (DRS) that would prevent,
recognize, and quickly recover'® from disruptive events. A DRS
would include more elements than just a COC. To be more effec-
tive, the COC complaint process needs a wider array of interven-
tions for dealing with UDB. Currently, Committees have only a
few interventions to wit: referrals to Professional/Problem-Based
Ethics (PROBE) courses,'® psychological or psychiatric evalua-
tions, and anger therapy. Some Committees designate member(s)
of the Committee to counsel or coach the offending physician.
Lack of training has limited the effectiveness of this approach;
consequently, professional coaches are now being deployed more
readily and can be an effective intervention.

Other intervention ideas can be gleaned from the list of adverse
consequences from UDB in Sentinel Event Alert 40.*° Damage

to communication is on that list but it is much more than a
consequence of UDB, it is the means by which all other adverse
outcomes are realized. Restoring communication needs to become
a priority; it is essential to get the offended and offender talking
about the disruptive event and how their relationship can be
restored.” Properly facilitated, these sessions can have a powerful
impact on restoring team relationships and performance.

One example of intervention that successfully incorporates many
of these concepts comes from a director of an intensive care unit
(ICU). After hearing of a UDB event, the director conducts an
investigation of the incident. Her investigation includes an effort
to identify what triggered the physician’s purported offensive
behavior.?? The search for a trigger should be included in any



DRS but too often triggers are not thoroughly examined out of
concern that doing so is finding excuses for bad behavior, or
worse yet, blaming the victim. By considering the trigger, the ICU
director can look for performance or process deficiencies with
personnel or procedures. The director then engages the offending
physician, making it clear that the physicians behavior is unac-
ceptable regardless of the circumstance or situation that might
have preceded the outburst. The director offers the physician an
opportunity to make amends by conducting in-service training
for the ICU staff to address the specific situation that triggered
the behavior.” Ideally, formalizing the ICU director’s intervention
strategy could become a type of community service intervention
available to the Committee.

The doctors and nurse also can talk one-on-one. This should be done
in a controlled setting best accomplished with the aid of a trained and
neutral third party—yes, mediation.?* Not the hard-nosed, distribu-
tive bargaining evaluative mediation many health care professionals
have experienced in medical malpractice related cases. Rather, these
situations call for facilitative or transformative mediation® designed to
aid the parties in coming to an agreement while improving communi-
cation and preserving their working relationship.

What Is Preventing Improvement to
COC Complaint Processes?

There is no sense of urgency; TJC’s acceptance of the mere presence
of a COC Policy as compliance with the Leadership Standard is one
explanation for lack of improvement in COC complaint processes.
“A second more disturbing barrier is that of tolerance and accep-
tance [of purported disruptive behavior]”* Hospital leadership has
relied on the volunteer and part-time efforts of Committee members
working behind closed doors to address complex workplace issues
that could undermine factors critical to the hospital’s success and
survival (e.g., employee morale, nurse/physician recruitment/reten-
tion, physician engagement, and patient experience).?”

Conclusion

The costs and consequences of UDB are rising. Nurses have lost
faith in the process and medical staffs are losing patience. To
reverse these trends, leadership must lend tangible support to the
Committees. Counsels must lead in making the management of
UDB proceedings more transparent to restore trust in the COC
complaint process. Committees must deploy additional inter-
ventions to reduce UDB and promote communication. If not,

it seems certain that growing unmet frustrations with the COC
complaint process will result in a host of legal challenges and
workplace issues (e.g., wrongful termination, hostile workplace,
etc.) and TJC’s “Culture of Safety” may never be fully realized.
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There are regular reminders that disaster situations pose special
challenges for health care providers and, by extension, for their
legal advisers. This article provides an overview of the types of
questions that hospital and health system counsel may need to
address in disaster situations. To learn more about these topics,
please register for the Disaster Preparedness and Response
Webinar Series at https://distancelearning. healthlawyers.org/prod-
ucts/disaster-preparedness-and-response-webinar-series-all-parts.

1. Decisions to Shelter-in-Place, Evacuate, and Repopulate

Although many states grant authority to the local government

to order hospitals to evacuate, a hospital usually has a choice to
evacuate.! Historically, voluntary hospital evacuations were rare
occurrences.? Perhaps partly due to the lessons and litigation that
followed Hurricane Katrina,’ and perhaps partly due to the recent
increase in frequency of potentially catastrophic and unmitigable
disasters such as wildfires, voluntary hospital evacuations have
become relatively common in recent years.* Sutter Health recently
evacuated two of its facilities in northern California when faced

with risks from the Tubbs Fire and Mendocino Complex Fire,
respectively. Eight hospitals in the Florida panhandle were partially
or fully evacuated in October 2018 based on damage assessments in
the wake of Hurricane Michael.> Most recently, in November 2018,
news reports were filled with harrowing images of patients being
evacuated from Adventist Feather River Hospital in Paradise, CA,
as smoke and flames enveloped the community around it.5

Some hospital counsel who have recently been involved in evac-
uation decisions have reported being surprised by the complexity
of the legal considerations and implications that accompany these
decisions. They've faced a cascade of questions relating to issues
such as pharmaceutical handling, radiation safety, biohazard
management, workplace and patient safety, and public health.
State and local licensing and public safety regulations set certain
standards that the facility must meet to continue or restore its
operations, and may even set standards that it must meet if
evacuated, since certain hazards, and personnel to monitor those
hazards, will remain in the facility after patients are gone.

Occupational Safety and Health Administration (OSHA) regula-
tions require that workplaces have emergency action plans that
include, at a minimum: procedures to be followed by employees
who remain to operate critical plant operations before they
evacuate; procedures to account for all employees after evacua-
tion; procedures to be followed by employees performing rescue
or medical duties; and the name or job title of every employee
who may be contacted by employees who need more information
about the emergency action plan or their duties under the emer-
gency action plan.” The newer Centers for Medicare & Medicaid
Services (CMS) Emergency Preparedness Rule,® which was imple-
mented in November 2017, echoes many requirements of the
OSHA Emergency Action Plan Rule, but in some cases is more
restrictive and applies more broadly with obligations to contrac-
tors and patients as well as employees.® Given that rules change
over time and that disaster situations are relatively rare, familiarity
with these rules may be limited and it may be a duty of counsel to
ensure that applicable regulations are appropriately understood
and implemented in the event of a decision related to evacuation.

Likewise, counsel may be called upon to negotiate and draft
transfer and take-back agreements for the patients who will be
evacuated; to negotiate and draft emergency supply, equipment,
or staff leasing agreements to keep all or a part of the facility
operating; and to prepare or interpret policies and procedures for
assisting staff and discharged patients with medical and non-med-
ical needs arising in the context of the extenuating circumstances
created by the disaster and/or evacuation. Many of these asks will
be time-sensitive and allow little opportunity for due diligence.

Thankfully, there are resources to assist counsel in preparing
themselves for these types of duties and requests, including from
The Joint Commission,'* the Centers for Disease Control and
Prevention,' CMS," and state and local public health agencies."”
There probably isn't a “one-size-fits-all” resource for questions
related to evacuation, shelter-in-place, and repopulation, but there
are common questions and considerations that counsel may antic-
ipate, some of which are summarized in the following tables:
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Legal Considerations in Voluntary Health Care
Facility Evacuations:

» Will sheltering-in-place be detrimental to or cause unaccept-
able risks for patients, staff, workers, or visitors? Do these
risks rise to the level of a breach of the hospital’s duty of care?

o Do the timelines and resources support full evacuation or
only partial evacuation? Consider:
- Communication and existing arrangements with
county/municipal EMS and law enforcement

- State and local requirements for transport and accom-
modation of patients

- Federal and state laws and regulations governing the
actions and safety of staff and providers involved in
evacuation activities

o If sheltering-in-place or repopulating after evacuation,
what waivers or approvals are needed? Consider:
— Section 1135 waivers for Medicare requirements'

- Requirements of the CMS Emergency Preparedness
Rule at 42 C.ER. § 482.15

- State and local facility-licensing requirements, which
vary by jurisdiction. Consider:

o Requirements of state/local public health agencies
o Pharmacy boards

o Hospital/laboratory/radiologic licensing agencies

SSA § 1135 Waivers

o Require Presidential declaration of disaster and declaration
of public emergency by Secretary of Health and Human
Services (HHS)

o Are not automatic-> specific waivers are requested

o If granted, they do not waive state law requirements, which
must be waived/addressed separately

o Are of limited duration-> end no later than the termination
of the emergency period or 60 days from the date the waiver
is first published, unless the Secretary of HHS extends the
waiver by notice for additional periods up to 60 days

« Potential Section 1135 waivers include:
- Medicare Conditions of Participation

- Medicare program participation requirements

- Requirements that physicians or other providers be
licensed in the jurisdiction where providing services,
if they have equivalent licensing in another state

- EMTALA enforcement

— Stark enforcement

— Performance deadlines and timetables (may be adjusted
but not waived)

Examples of SSA § 1135 waivers are available here: https://
www.phe.gov/emergency/news/healthactions/section1135/
Pages/default.aspx
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CMS Emergency Preparedness Rule: 42 C.FR. § 482.15—
Excerpts

(b) Policies and procedures.

(1) The provision of subsistence needs for staff and
patients, whether they evacuate or shelter-in-place,
include, but are not limited to, the following:

(i) Food, water, medical, and pharmaceutical
supplies.

(ii) Alternate sources of energy to maintain the
following:
(A) Temperatures to protect patient health and
safety and for the safe and sanitary storage
of provisions.

(B) Emergency lighting.

(C) Fire detection, extinguishing, and alarm
systems.

(D) Sewage and waste disposal.

(2) A system to track the location of on-duty staft and shel-
tered patients in the hospital’s care during an emergency.

(3) Safe evacuation from the hospital, which includes
consideration of care and treatment needs of evacuees;
staff responsibilities; transportation; identification
of evacuation location(s); and primary and alternate
means of communication with external sources of
assistance.

(4) A means to shelter in place for patients, staft, and
volunteers who remain in the facility.

(5) A system of medical documentation that preserves
patient information, protects confidentiality of patient
information, and secures and maintains the avail-
ability of records.

(6) The use of volunteers in an emergency and other emer-
gency staffing strategies, including the process and role for
integration of State and Federally designated health care
professionals to address surge needs during an emergency.

(7) The development of arrangements with other hospitals
and other providers to receive patients in the event of
limitations or cessation of operations to maintain the
continuity of services to hospital patients.

2. Protecting and Managing the Health Care Client’s Supply
Chain and Access to Essential Goods and Services

Counsel’s role may include serving as a key advisor and prob-
lem-solver for vendor management and contract challenges
arising from force majeure clauses, exculpatory liability clauses,
and other types of common contract provisions. In some cases,
issues and concerns may be addressed with emergency temporary
vendor agreements or temporary amendments to existing vendor

agreements. In other cases, the situation may require contractual
amendments or regulatory and judicial interventions.

As part of an emergency preparedness plan, counsel should
consider creating an up-to-date inventory of vital vendor contracts
and the provisions of those contracts. This inventory may include
contracts that secure access to essential medical supplies and
services, such as pharmaceuticals, oxygen, syringes and physician
services, and also contracts for more mundane items such as food,
linen/laundry, waste management, and security services. All these
items and services may be critical needs after a disaster.

It may be helpful for counsel to undertake a refresher on state
contract law and application of the Uniform Commercial Code,
including the common construction and limits of force majeure
and exculpatory clauses. Even if counsel cannot negotiate force
majeure or exculpatory provisions out of contracts, they may

be able to prevent detrimental effects of these provisions if, for
example, they establish that under the applicable state law a
particular force majeure clause lacks appropriate specificity, or the
vendor had an obligation to mitigate the issues, failed to do so,
and those issues are preventing performance."

In an emergency situation, courts may be willing to issue injunc-
tions or restraining orders, or to otherwise provide an immediate
remedy for non-performance. However, judicial remedies, partic-
ularly when courts may not be accessible, might not be counsel’s
best initial plan of action.

Depending on the geographic scope of the disaster, counsel’s
professional relationships with other facilities’ and vendors’
counsel may play a critical role in successful and expedient resolu-
tion of crises related to critical services and supplies, since tempo-
rary agreements and workarounds may be the only viable course.

3. Managing Employee and Workforce Issues

During and after a disaster, counsel may be presented with many
questions related to worker needs, welfare, and compensation.
Workers may experience difficulty with housing, transportation,
hygiene, work schedules, and working conditions. Counsel may
be asked to assess and advise their client about when and under
what conditions accommodations for these difficulties are reason-
ably appropriate and when they implicate and are outweighed by
legal concerns.

There may be questions for counsel about payment of wages,
including the ever-important questions of how and when workers
and employee benefits providers can and must be paid if bank
accounts are difficult to access. These questions become more
complicated when certain client facilities are closed and certain
workers are not able to report to the facility, or, conversely, when
the client’s operations are compromised but certain workers

are told to report to and/or remain at the facility regardless.
Generally, these will be questions of state or local law and the
answers will vary according to the locality of jurisdiction. For
certain employers and certain circumstances, the answers may
be influenced by the application of federal laws such as the Fair
Labor Standards Act (FLSA),'e the Employee Retirement Income
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and Security Act (ERISA)," the Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA),® or the National Labor
Relations Act (NLRB)."

Similarly, counsel may be asked to provide advice, or draft
agreements or emergency policies regarding worker financial
assistance, including for establishing and distributing emergency
assistance funds or other types of financial benefits that exceed
normal wages. Although sanctions under the Stark Law** may be
subject to Section 1135 waiver in the event of a disaster, this type
of waiver is not automatic or guaranteed and, even if granted, will
not be unlimited or indefinite.”* Also, some laws that may be impli-
cated by financial assistance, including the federal Anti-Kickback
Statute®? and a state or territory’s own physician self-referral or
anti-kickback laws, may not be subject to waiver at all. Therefore,
counsel should ask and consider the nature, amount, recipients
and duration of the emergency assistance to determine how best to
navigate the applicable laws and regulations.

4. Securing Revenue and Reestablishing Solvency

Counsel may have a central role in maintaining or reestab-
lishing essential revenue streams during and following a disaster.
This role may include managing insurance claims; advising on,
ensuring, and restoring proper billing procedures in accordance
with regulatory requirements; and securing contractual payments
against legal challenges.

Aside from disaster situations, it is unlikely that most health care
lawyers have given thought to the typical limits and construction
of “valuable paper” insurance contracts. Yet, counsel’s guidance
and advice on this issue may be pivotal to a health care provider
being able to address medical record damage that may otherwise
threaten the provider’s ability to be paid for its services, defend
itself in the event of a lawsuit, or provide quality patient care.

Even for a client that is financially challenged from disaster
damage, retaining counsel who specializes in disaster recovery may
be a prudent investment to restore solvency. Likewise, engage-
ment of valuation professionals to establish the fair market value
and/or replacement value of lost assets and capabilities may be an
important and valuable investment. The likelihood of successfully
challenging denied or underpaid insurance claims may increase
with assistance from experienced, reputable, and trusted experts.

Clients that are governmental or private not-for-profit entities may
be eligible under the Stafford Act® for federal grant assistance to aid
recovery efforts.* These grant funds may be used for repair, recon-
struction, or replacement of infrastructure or facilities; emergency
protective measures; emergency communications; and replacement
of lost revenue.” Clients that are for-profit entities do not currently
qualify for such assistance, but there has been at least one instance
when a private, for-profit health system was provided government
assistance under the Stafford Act through an act of special legisla-
tion. In 2001, after Tropical Storm Alison caused severe flooding
and damage to the 13 hospitals of the Texas Medical Center (TMC),
Congress passed an omnibus appropriations statute declaring

TMC eligible for assistance under the Stafford Act.”® This type of

legislative assistance is not routine or common, but is evidence that
there may be options for seeking exceptions to legal restrictions
that might otherwise impede the ability of a health care provider to
continue to serve the community.?’

5. Managing Information and Media Relations

The role of counsel may include identifying and advising the client
regarding laws and regulations prohibiting, restricting, or requiring
transfer of information regarding patients, staff, and facilities, and
on what to do when information is incorrectly reported.

Counsel should be prepared to address questions, or seek advice
from other experts, regarding the scope and limits of privacy stan-
dards under the Health Insurance Portability and Accountability
Act (HIPAA), as well as under any applicable state confidentiality
laws. Counsel also should assess and understand the risks of
sharing—or conversely, not sharing—certain types of information
that, even if sharing is permitted or required by law, may create
legal risk for the client because of the nature of the information or
the method by which it is shared.

Appointment of a spokesperson or communications firm that has
an expert understanding of the implications of and usual restric-
tions on information sharing can be an assistance to counsel but
should not be assumed to supplant the role of counsel as a legal
advisor. In some cases, the client must comply with the duty to
report information timely and accurately, and that duty may not
be delegated without independent monitoring by the client.

CMS Emergency Preparedness Rule: 42 C.FR. § 482.15—
Excerpts

(c) Communication plan. The communication plan must include
all of the following:

(1) Names and contact information for the following:
(i) Staff.

(ii) Entities providing services under arrangement.
(iil) Patients” physicians.
(iv) Other hospitals and CAHs.
(v) Volunteers.
(2) Contact information for the following:

(i) Federal, State, tribal, regional, and local emergency
preparedness staff.

(ii) Other sources of assistance.

(3) Primary and alternate means for communicating with
the following:

(i) Hospital’s staft.

(ii) Federal, State, tribal, regional, and local emergency
management agencies.

o
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(4) A method for sharing information and medical docu-
mentation for patients under the hospital’s care, as
necessary, with other health care providers to maintain
the continuity of care.

(5) A means, in the event of an evacuation, to release patient
information as permitted under 45 CFR 164.510(b)(1)(ii).

(6) A means of providing information about the general
condition and location of patients under the facility’s care
as permitted under 45 CFR 164.510(b)(4).

(7) A means of providing information about the hospital’s
occupancy, needs, and its ability to provide assistance, to
the authority having jurisdiction, the Incident Command
Center, or designee.

Conclusion

In a disaster situation, counsel may serve as a crisis-time negoti-
ator, a knowledgeable advisor, or a point of contact for regulatory
assistance. They will be called on to address diverse legal, compli-
ance, and risk management issues, and sometimes to make quick
decisions. Although counsel are not direct caregivers, undoubt-
edly, their role may put them in a position to save or change lives,
just as their clients do.

*The findings and conclusions in this newsletter are those of the
authors and do not necessarily represent the official position of

the Centers for Disease Control and Prevention (CDC). AHLA
copyright does not extend to the portion of the article (Decisions to
Shelter-in-Place, Evacuate, and Repopulate) authored by Montrece
McNeill Ransom, a CDC employee.

The authors would like to thank Ellie Bane (Catholic Health
Initiatives, Texas) for serving as an editor of this article.
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