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The Revitalization of Section 8 of the Clayton Act

As antitrust enforcers have become more active, they have also become more creative with the tools
they use to enforce antitrust laws. This includes the Federal Trade Commission’s (“FTC’s”) standalone
Section 5 powers, updated HSR requirements, more stringent Merger Guidelines, the resuscitated
Robinson-Patman Act, and the FTC’s proposed ban on noncompete agreements. However, one lesser-
known tool has become a clear priority for enforcers in the last year.

Section 8 of the Clayton Act prohibits any person from simultaneously serving as an officer or on
the board of directors of competing corporations, subject to limited exceptions.” This proscription of
interlocking directorates was designed to “nip in the bud incipient violations of the antitrust laws by
removing the opportunity or temptation to such violations through interlocking directorates.”? Enforcers
have interpreted “person” to extend beyond the definition of a natural person to prohibit any one firm
from appointing two different people to sit as its agents as officers or directors of competing companies.
This is a per se violation, meaning enforcers need not prove actual harm to competition.® In the past,
enforcers relied on companies to self-police compliance with Section 8, but that appears to be changing.

On September 6, 2022, the nation’s largest natural gas producer, EQT Corporation (“EQT”), entered
into a purchase agreement with THQ Appalachia, LLC (“Tug Hill") and THQ XcL Holdings I, LLC (“XcL
Midstream”) to acquire Tug Hill's upstream assets and XcL Midstream’s gathering and processing assets
for $5.2 billion.* Tug Hill and XcL Midstream were both backed by equity commitments from funds
managed by Quantum Energy Partners (“Quantum?”), an active investor in natural gas in the region.
The FTC reviewed this acquisition because it viewed Quantum and EQT as direct competitors in the
production and sale of natural gas in the Appalachian Basin.

The proposed acquisition would have made Quantum one of EQT’s largest shareholders and given
Quantum a seat on EQT’s board of directors, which, according to the FTC, would have facilitated the
exchange of confidential and competitively sensitive information and otherwise stifle competition.® On
August 16, 2023, the FTC voted 3-0 to issue a complaint and consent order delivering structural relief,
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including prohibiting Quantum from occupying the EQT board seat. This was the FTC’s first formal
Section 8 case in 40 years.

This marked an inflection point in the revitalization of Section 8. In March 2022, Assistant Attorney
General for the Department of Justice (“DOJ”) Antitrust Division, Jonathan Kanter, gave a speech lauding
the department’s launch of the broadest enforcement program in the history of Section 8. At that time,
he stated the DOJ had 17 active Section 8 investigations and caused more than 14 directors to resign
from corporate boards.® In March 2023, the DOJ announced five more directors resigned from four
corporate boards and one company declined to exercise board appointment rights in response to the
DOJ’s Section 8 enforcement efforts.” On August 16, 2023, the same day the FTC issued its complaint
and consent order in the Quantum/EQT matter, the DOJ announced that two directors of Pinterest, Inc.
resigned from the Board of Directors of Nextdoor Holdings, Inc.® It is clear that Section 8 enforcement
has become a priority in the last year.

All companies and private equity firms should be aware of board composition and speak with counsel
about possible Section 8 liability. As a refresher:

e Banks, banking associations, and trust companies are excepted from scrutiny under the statute.

e There is a one-year grace period for when interlocks were previously lawful but become unlawful.

e  Only companies that are engaged in commerce, that are competitors by virtue of business and
location, and that meet the annually adjusted financial thresholds trigger Section 8 scrutiny.

It is important to update current antitrust compliance programs to include specific Section 8
considerations and to speak with an attorney if you have any particular concerns. For more information,
please contact your Kutak Rock attorney or a member of Kutak Rock’s antitrust team. You may also
visit us at www.KutakRock.com.
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