BUSINESS, CORPORATE &
SECURITIES

Services

Business, Corporate &
Securities

KUTAKROCK

Prickly Pear

Legal Alerts for the Arizona Business Community
November 2022

Reminder: Delaware Corporations Should Take Action to Shield Officers

From Personal Liability for Breach of Fiduciary Claims
by Ken Witt

As explained in our August 2022 Prickly Pear Newsletter, Delaware has adopted an amendment to
the Delaware General Corporation Law (DGCL) that will permit corporations to protect certain senior
corporate officers from personal monetary liability for breach of the fiduciary duty of care. Delaware
corporations have been able to protect directors from such liability since 1986, and the amendment to
the DGCL will extend this permitted “exculpation” to officers.

The officers who may be covered by the expanded exculpation include the president, chief executive
officer, chief operating officer, chief financial officer, chief legal officer, controller, treasurer or chief
accounting officer, the company’s most highly compensated executive officers identified in SEC filings
and certain other officers who have consented to be identified as an officer and to service of process.

This additional protection of officers is not automatically effective. The certificate of incorporation of the
Delaware corporation must be amended to include the exculpation of liability, requiring the approval of
the board of directors and stockholders. Newly incorporated Delaware corporations may include the
provision in the originally filed certificate of incorporation.

Here is new language that could be adapted for an amendment to your Delaware certificate of
incorporation:

ARTICLE ]

A director or officer of the Corporation shall not be personally liable to the Corporation or its
stockholders for monetary damages for breach of his or her fiduciary duty as a director or
officer, except for liability of (i) a director or officer for any breach of the director’s or officer’s duty
of loyalty to the Corporation or its stockholders, (i) a director or officer for acts or omissions not
in good faith or which involve intentional misconduct or a knowing violation of law, (iii) a director
under Section 174 of the Delaware General Corporation Law, or (iv) a director or officer for any
transaction from which the director or officer derived any improper personal benefit or (v) an
officer in any action by or in the right of the Corporation. If the Delaware General Corporation
Law is amended after the filing of this Certificate of Incorporation to authorize corporate action
further eliminating or limiting the personal liability of directors or officers, then the liability of a
director or officer of the Corporation shall be eliminated or limited to the fullest extent permitted
by the Delaware General Corporation Law, as so amended.
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Any repeal or modification of the foregoing paragraph by the stockholders of the Corporation
shall not adversely affect any right or protection of a director or officer of the Corporation
existing at the time of such repeal or modification.

If you need assistance to amend the certificate of incorporation of your Delaware corporation to give
effect to the exculpation of senior officers, you should consult with your Kutak Rock attorney, one of the
attorneys listed on the left or any attorney in Kutak Rock’s Business, Corporate & Securities Practice
Group. You may also visit us at www.kutakrock.com.

Prickly Pear is a publication of Kutak Rock LLP’s Scottdale Corporate & Securities Practice Group. This publication is intended to
notify our clients and friends of current events and provide general information about business, corporate and securities issues
in Arizona. Prickly Pear is not intended, nor should it be used, as specific legal advice, and it does not create an attorney-client

relationship. This communication could be considered advertising in some jurisdictions. The choice of a lawyer is an important
decision and should not be based solely upon advertisements.
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