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Retirement plan sponsors now have more flexibility to correct operational errors and avoid plan
disqualification. In mid-July the IRS released an updated version of the Employee Plans Compliance
Resolution System (“EPCRS”). EPCRS is a program that allows plan sponsors to self-correct or
negotiate corrections with the IRS to bring plans into compliance with Internal Revenue Code (“Code”)
requirements. Under EPCRS, plan sponsors may correct mistakes through three different programs:
Self-Correction Program (“SCP”), Voluntary Correction Program (“VCP”), or the Audit Closing Agreement
Program (“Audit CAP”).

Key updates include (1) a longer self-correction period, increased ability to self-correct through plan
amendments, and expanded options for overpayment corrections; and (2) changes to the anonymous
VCP option.

1. Self-Correction Program
The IRS enhanced the self-correction program in the following ways:

e Plan sponsors have an additional year to self-correct significant failures. This allows significant
operational failures to be corrected up until the last day of the third plan year following the year in
which the failure occurred.

e The following safe harbor corrections are extended:

e An error in following a participant’s deferral election can be corrected with the reduced
25% qualified non-elective contribution (“QNEC”) up until the end of the third year
following the year in which the failure occurred, provided timely notice is given and any
missed matching contribution is made; and

e Automatic enrollment plans need not make QNECs when correcting failures within the
nine and one-half month period after the end of the plan year in which the failure occurred,
provided that a timely notice is given and any missed matching contribution is made. This
safe harbor correction will expire December 31, 2023.

e  Self-correction of operational failures by retroactive plan amendment are no longer conditioned on
an enhanced benefit, right or feature being provided to all eligible employees.
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This Client Alert is a publication of Kutak Rock LLP. This publication is intended to notify our clients and friends of current events
and provide general information about employee benefits issues. This Client Alert is not intended, nor should it be used, as
specific legal advice, and it does not create an attorney-client relationship. This communication could be considered advertising

in some jurisdictions. The choice of a lawyer is an important decision and should not be based solely upon advertisements.
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