
Executive Order Suggests Future Federal Limitations on 
Noncompetition Agreements

On July 9, 2021, President Biden’s White House issued an Executive Order on Promoting Competition 

in the American Economy (the “Order”). As relevant to employers, the Order states that consolidation of 

industry and marketplaces has increased employer power, which in turn limits workers’ ability to bargain 

for higher wages and better work conditions. The Order also noted that employers often require workers 

to sign noncompetition agreements that restrict their abilities to change jobs. The Biden Administration 

believes prohibiting or strictly limiting the use of restrictive covenants will result in increased mobility and 

bargaining power, leading to higher wages and better jobs. 

To address concerns regarding wage collusion, competition and worker mobility, the White House is 

encouraging the Attorney General of the United States and the Chair of the Federal Trade Commission 

(“FTC”) to consider any necessary revisions to the Antitrust Guidance for Human Resource Professionals. 

That Guidance, originally released in October 2016, contains rules prohibiting businesses in the same 

industry from (a) sharing information about the terms and conditions of employment for workers, (b) 

making agreements to limit or fix wages, benefits or other terms of employment for workers, or (c) 

making agreements not to solicit or hire workers from competitors. 

Even more significantly, the Order encourages the Chair of the FTC to consider the creation of rules to 

“curtail the unfair use of non-compete clauses or agreements that may unfairly limit worker mobility.” In 

other words, the White House is suggesting the creation of a federal rule limiting or prohibiting restrictive 

covenants.  

Notably, no specific details regarding the kind of limitations or prohibitions on restrictive covenants are 

provided in the Order. In addition, the rule-making process by federal agencies will take significant time 

to complete. Nonetheless, restrictive covenants for employees have increasingly been disapproved by 

state and local courts and authorities, and federal legislation (the Federal Workforce Mobility Act) has 

been introduced to restrict the use of non-competition agreements. President Biden’s Order, therefore, 

is only the latest example of this trend.  

Kutak Rock Legal Alert

kutakrock.com | Client Alert - Executive Order Suggests Future Federal Limitations on Noncompetition Agreements

EMPLOYMENT LAW

Services

Employment Law

OSHA Compliance & Defense

Employment Litigation and 
Arbitration

FLSA Litigation and Wage and Hour 
Defense

Immigration

Unfair Competition and Trade 
Secrets

Labor Law

Employment Advice, Counseling 
and Risk Management

https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
http://www.kutakrock.com
https://www.kutakrock.com/services/practices/employment-law
https://www.kutakrock.com/services/practices/employment-law/osha-compliance-and-defense
https://www.kutakrock.com/services/practices/employment-law/employment-litigation-and-arbitration
https://www.kutakrock.com/services/practices/employment-law/employment-litigation-and-arbitration
https://www.kutakrock.com/services/practices/employment-law/flsa-wage-and-hour-litigation
https://www.kutakrock.com/services/practices/employment-law/flsa-wage-and-hour-litigation
https://www.kutakrock.com/services/practices/employment-law/immigration
https://www.kutakrock.com/services/practices/employment-law/unfair-competition-and-trade-secrets
https://www.kutakrock.com/services/practices/employment-law/unfair-competition-and-trade-secrets
https://www.kutakrock.com/services/practices/employment-law/labor-law
https://www.kutakrock.com/services/practices/employment-law/employment-advice-counseling-and-risk-management
https://www.kutakrock.com/services/practices/employment-law/employment-advice-counseling-and-risk-management


Employer Takeaways:

Employers hoping to use restrictive covenants must be aware of all applicable state and federal laws, 

as well as current and upcoming federal rules and regulations. Employers should carefully consider the 

necessity of restrictive covenants as to particular employees, as well as the scope and breadth of such 

agreements, to create the greatest chance of enforcement. 

If you have questions about President Biden’s Executive Order, please contact a member of our National 

Employment Law Group. You may also visit us at www.KutakRock.com. 
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