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By Jess Askew III and Andrew King

Shattered Class:
Looking Beyond Certification in Arkansas 

Class Actions

More than 30 years ago, the Arkansas Supreme Court 
liberalized the state’s class action procedure1 to allow 
class certification if a predominant common issue exists, 

even if bifurcated or “splinter” proceedings are later necessary to 
adjudicate individualized issues.2 To the authors’ knowledge, this 
procedure has not actually been used in any Arkansas court; no case 
has been tried on class-wide, common issues and then splintered 
into individual trials on non-common issues of damages, defenses, 
and the remaining elements of the claim.3 

While the phrase “certify now, worry later” may describe Arkan-
sas class-action practice,4 after 30 years the time has come to under-
stand what “later” holds. This article discusses unresolved questions 
that lie beyond a class-wide trial on common issues where individu-
alized issues remain. In many instances, a class-wide trial will result 
in an inconclusive, limited adjudication of common issues and no 
final or collectible money judgment. This suggests that in splintered 
cases, the architecture of the entire case is more consequential than 
the decision on class certification. In some circumstances, defen-
dants should be willing to take a class action to trial on a common 
issue and then deal with the individualized issues that remain for 
each class member, if the class prevails on the common question.

The splinter trial hypothesis
In 1988, the Supreme Court held in International Union of Elec., 

Radio & Machine Workers v. Hudson that it would no longer prohibit 
class certification out of concern that a defendant’s right to present 
defenses to individual claims would “splinter” the action into sepa-
rate cases.5 The Court relied on the trial court’s “substantial power to 
manage a class action” under Rule 23 of the Arkansas Rules of Civil 
Procedure, even if damages and individual defenses to the claims of 
each class member would have to be tried in a “splintered” second 
phase of trial.6 The Court’s holding in Hudson was foreshadowed 
by its decision in Arkansas Louisiana Gas Co. v. Morris one month 
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earlier, in which it affirmed certification of 
common questions on “eight or ten different 
theories of recovery” despite individual ques-
tions of detrimental reliance as to an estop-
pel theory.7 In Hudson and Morris, the Court 
accepted the premise that a prima facie case 
of liability on certain class-wide claims could 
be established through aggregate proof. So 
long as the defendants had the opportunity 
to litigate individual damages, defenses, and 
elements after the common claims, the effi-
ciency purposes of the Rule 23 class-action 
procedure were satisfied.8 

Eight years later, in SEECO, Inc. v. Hales 
(“Hales I”), the Court discussed Hudson and 
Morris as part of a five-case “compendium” 
in which it “established a procedure of han-
dling the common issues first, recognizing 
that the trial court, in its discretion, could 
later resolve the individual questions.”9 The 
other cases in the “compendium” turned on 
whether individualized proof was necessary 
to establish class-wide liability, even if dam-
ages and proximate cause would be deter-
mined individually.10 The Court concluded 
that the class-wide claims for fraud were 
properly certified, even though “lack of re-
liance and diligence” may be raised by the 
defendants.11 The Court further noted that 
the case could be splintered for the trial of 
individual issues, if necessary.12 

Along with relaxing the Rule 23 standard 
in Hales I to permit certification where some 

elements of class-wide claims could require 
individualized proof, the Supreme Court 
increasingly restricted the level of inquiry 
that a trial court could put into the merits 
of the plaintiff ’s cause of action in deciding 
whether to certify.13 Citing the United States 
Supreme Court’s decision in Eisen v. Carlisle 
& Jacquelin,14 the Arkansas Supreme Court 
in 1996 emphasized that for a class certifica-
tion ruling, “it is totally immaterial whether 
the petition will succeed on the merits or 
even if it states a cause of action.”15 A 1999 de-
cision went further, holding that affirmative 
defenses should not be considered at the class 
certification stage.16 Consistent with Hudson 
and Hales I, the Court’s decisions continued 
to note that a trial court could “decertify 
should the action become too unwieldy” but 
declined “to speculate on the questions of 
bifurcated trials” with respect to the consti-
tutional rights to a jury trial or due process.17  

Over the course of 30 years since Hudson, 
the Arkansas Supreme Court’s approach to 
class actions has diverged substantially from 
federal procedure, which requires a “rigorous 
analysis” of the Rule 23 standards, permits 
consideration of the merits of the underly-
ing claims, and encourages the trial court to 
evaluate a plan for actually trying the case, all 
at the class-certification stage.18

Hales went to trial, resulting in a jury ver-
dict on class-wide liability and damages.19  

On appeal, the Supreme Court rejected the 

defendants’ argument that splinter trials 
were required by its decision in Hales I. The 
Court deferred to the trial court’s discretion 
not to hold separate trials because there was 
common evidence in the form of monthly 
royalty statements and two letters sent to all 
class members.20 To date, there is no Arkan-
sas appellate case in which a class action was 
certified, tried on class-wide issues, and then 
bifurcated, severed, or de-certified for splin-
ter trials on individualized issues.21  

When are individualized trials required?
Assuming the possibility of splinter trials is 

more than a mirage, then there must be some 
circumstances where individualized trials are 
not only permitted as a matter of discretion, 
but necessary to protect a defendant’s right 
to a fair trial. After all, in many other juris-
dictions, the need for individualized deter-
minations of fact or law would result in de-
nial of class certification.22 But the problems 
with aggregate proof also affect the structure 
of the trial process. Where individualized 
issues exist, courts have found it impermis-
sible to use representative trials for a few class 
members and extrapolate from those results 
an outcome that can be applied to each class 
member’s claim.23  

While “trial by extrapolation” or “trial by 
formula” is not per se prohibited,24 such a 
procedure cannot be employed as a substi-
tute for individualized proof for individu-
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alized injuries.25 There are three primary 
problems with an extrapolation approach 
that could apply in an Arkansas court:26  (1) 
due process concerns, both from the per-
spective of the defendant27 and absent class 
members;28 (2) the constitutional right to a 
jury trial which requires nine of 12 jurors to 
agree to a verdict,29 and may bar a second 
jury from re-examining a decision by a first 
jury;30 and (3) the separation of powers be-
tween the judicial and legislative branches, 
to the extent that extrapolation may result in 
modifying the substantive law and elements 
of proof for a cause of action.31 For these rea-
sons, “courts have largely abandoned trial by 
extrapolation, as it is strongly disfavored and 
arguably unconstitutional.”32 

Where “trial by extrapolation” is not a le-
gally valid procedure, then a class-wide trial 
should not be conducted on any issue where 
the class-wide evidence would be insufficient 
in an individual action to meet the plaintiff ’s 
burden of proof.33 This is because class mem-
bers who do not opt out of a case are bound 
by the outcome of class-wide proceedings.34  
A class representative’s failure to meet the 
burden of proof on any element of a claim 
could expose the individual class members to 
a res judicata bar against their claims, even if 
some common issues were established on a 
class-wide basis.35  

To address this risk to class members, 
the trial court should determine, early on, 
whether separate splinter trials on individu-
alized issues will be necessary. Moreover, as 
discussed further in this article, we believe 
that the issue of individualized trials should 
be decided before notice of the class action 
is sent to class members, so that they can be 
fully informed as to what is at stake and what 
“splinter later” means for them if they do not 
exercise the right to opt out.

What happens after a class-wide determi-
nation of common issues?

Supposing a case is tried on common is-
sues but individualized issues remain, two 
outcomes are possible. The first possibility, 
a defense verdict on the common issues, 
will result in a final judgment that “wipe[s] 
out the possibility of a claim for every class 
member.”36 In the event of a verdict for the 
class on common issues, the “individual class 
members will still have to prove the fact and 
extent” of individualized elements.37 Pre-
sumably the trial court will have discretion 
as to whether the “splinter trials” are tried in 

a second phase of trial within the same case,38 

severed into a multitude of individual ac-
tions,39 or decertified so that class members 
can file individual actions if they so choose.40 
Under Arkansas case law, it is an open ques-
tion whether the same jury must sit for both 
phases of trial;41 however, separate juries are 
generally permitted in the federal system as 
long as the second jury does not second-
guess any fact issues decided by a previous 
jury.42 

Whichever approach the trial court takes, 
the outcome of the first phase of trial will 
not, by itself, result in a final, collectible 
judgment.43 But the distinctions between 
bifurcation, severance, and decertification 
could have a significant effect on whether 
the common-issue determination results in 
an appealable order. If the trial court bifur-
cates the case, the common-issue verdict will 
not be appealable until the subsequent phase 
or phases of the trial are held.44 A decertifica-
tion or severance, on the other hand, should 
be followed by a final judgment as to the 
class representative’s individual claims once 
they are fully adjudicated.45 

The question of bifurcation, severance, 
or decertification could also affect whether 
class counsel has a continuing obligation to 
prosecute claims on behalf of class members. 
In the instance of bifurcation or severance, 
class counsel would likely have a continuing 
obligation to pursue the individual issues un-
less the trial court permits withdrawal.46 For 
decertification, however, the class counsel 
would probably be relieved of obligations to 
the class, but may claim a lien on the class 
members’ future recoveries.47 In either situ-
ation, it would be appropriate for a new no-
tice to be sent to class members that explains 
the outcome of the first phase of trial and 
their rights going forward.48 

Should the notice to class members con-
tain details about the splinter-trial plan?

Rule 23(c) of the Arkansas Rules of Civil 
Procedure requires that in any class action 
where monetary relief is sought, the trial 
court must direct “the best notice practicable 
under the circumstances” to all class members 
who can be identified through reasonable ef-
fort. The rule further requires a clear and 
concise statement of the nature of the action, 
the class definition, the right to exclusion, 
and the binding effect of a class judgment on 
class members.49 The notice is an integral part 
of class members’ due process right to decide 

whether they will participate and be bound 
by the outcome of the case, win or lose.50 In 
Arkansas, the order prescribing notice to class 
members is “fundamental to the further con-
duct of the action and, thus, immediately ap-
pealable as a matter of right.”51 

In a splinter-later class action, the bind-
ing effect of a class-wide trial on common 
issues depends on the architecture of the case 
and what comes later, that is: Which issues 
will be tried in a common trial? Which is-
sues will be left to individualized determina-
tions? How and when will the individualized 
determinations be made? For a class mem-
ber, this information is necessary not only to 
understand the binding effect of the class-
wide outcome, but also to understand what 
must be proven on the individual elements 
after a successful class-wide outcome, and to 
gather and preserve supporting evidence. In 
a situation where the trial court proposes to 
determine individualized issues through ex-
trapolation (despite the significant problems 
presented by such an approach), the class 
member should be adequately informed of 
the risk of a res judicata bar due to a failure 
of proof at trial.

Not every class action is “too big to try”
An early determination of the scope of a 

class-wide trial will also permit defendants to 
make a more informed decision whether to 
take the common issues to trial. In some in-
stances, defendants may find that the action 
is not “too big to try.”52 For example, the cer-
tified class in Arkansas Department of Veterans 
Affairs v. Okeke had 297 members53  over a 
three-year class period with potential claims 
for unpaid overtime for working during 
their 30-minute lunch breaks.54  Therefore 
there was a natural “ceiling” to the amount 
of class-wide damages under the Arkansas 
Minimum Wage Act.

Beneath that ceiling, the total amount 
of class-wide damages was further limited 
by arithmetic. That is, even if an employee 
worked during every lunch break in a five-
day work week, there was no overtime claim 
if the employee worked 37.5 regular hours 
or less the rest of that week.55 So, even if the 
class-wide allegations of lunch-break over-
time violations had been proven in Okeke, 
the damages calculation would necessarily 
exclude every week for every employee who 
worked 37.5 hours or less.56 But rather than 
risk a class-wide trial, the defendant in Okeke 
settled the case.57  
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Conclusion
The “certify now, splinter later” logic for 

class certification has its roots in the trial 
court’s ability to manage a case under Rule 
23. As a result of Arkansas’ relaxed class-
certification standard, the trial court’s trial 
management plan and order directing class 
notice in splinter cases will often turn out to 
be more consequential than its decision on 
class certification. Even if the class won on 
common issues, most certified cases would 
not reach a conclusive class-wide judgment 
under the splinter-trial framework. For 
more than 30 years, litigants and scholars 
have contemplated these points with lim-
ited guidance from the appellate process.58 
The time has come for Arkansas courts and 
litigants to develop a realistic and fair class-
action trial process for splinter cases that pro-
tects the rights of both absent class members 
and defendants.
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