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Strong Addi  on to Employee Benefi ts Group
Mr. Shane Strong is a 2013 graduate of Creighton University School 

of Law, where he was a member of the Creighton Law Review.  He 
joined our group in September following a two-year clerkship with 
the Honorable Judge Lyle E. Strom.  Prior to law school, Mr. Strong 
served as an Arabic linguist in the United States Air Force.  He will 
assist all the aƩ orneys in the Employee Benefi ts Group, with a focus 
on reƟ rement plans. 

Osberg v. Foot Locker Emphasizes 
Importance of Par  cipant Communica  ons

Earlier this year, the District Court for the Southern District of New York found 
that Foot Locker failed to properly disclose a change in the design of its pension 
plan. As a result, Foot Locker was ordered to pay thousands of employees the 
benefi ts they would have received if the design change had not taken place. The 
court’s opinion in Osberg v. Foot Locker, No. 1:07-cv-01358-KBF (S.D.N.Y. 2015), 
reminds plan sponsors of the important need to fully disclose plan changes to 
parƟ cipants in an understandable way.

Background
In 1996, Foot Locker converted its tradiƟ onal defi ned benefi t plan into a cash 

balance pension plan. The conversion formula it used eff ecƟ vely froze parƟ cipants’ 
benefi ts for several years. The plainƟ ff s in Osberg alleged that Foot Locker breached 
its fi duciary duƟ es under the Employee ReƟ rement Income Security Act of 1974 
by failing to properly disclose this eff ecƟ ve freeze in benefi ts. Foot Locker, in turn, 
alleged that it provided enough informaƟ on to parƟ cipants for them to understand 

Mr. Strong
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Osberg v. Foot Locker Emphasizes Importance 
of Participant Communications

what was happening. AddiƟ onally, Foot Locker argued that it was not required to describe the eff ecƟ ve freeze 
because the conversion process would be too complicated for parƟ cipants to understand.

In ruling in the plainƟ ff s’ favor, the court found that Foot Locker provided plan parƟ cipants with materially 
false, misleading and incomplete descripƟ ons of the plan. In parƟ cular, the court focused on several major 
issues, including:

• Even though evidence at trial showed that plan parƟ cipants would have understood the eff ecƟ ve freeze, 
parƟ cipant communicaƟ ons were draŌ ed as “good news” leƩ ers that did not describe the eff ecƟ ve freeze;

• Foot Locker knew that the eff ecƟ ve freeze would negaƟ vely impact almost all its employees for several years, 
but did not disclose the potenƟ ally negaƟ ve eff ect;

• Foot Locker’s disclosures were too confusing for virtually all parƟ cipants to understand, including a former 
chief fi nancial offi  cer and employees who worked with pensions on a daily basis; and

• Foot Locker’s administraƟ ve commiƩ ee did not provide all of the relevant facts regarding the eff ecƟ ve freeze 
to inside or outside counsel and did not follow the advice of outside counsel.

In light of Foot Locker’s egregious conduct, the court ordered Foot Locker to pay the benefi ts the parƟ cipants 
would have received if the conversion had not occurred.

Lessons Learned
Although Foot Locker’s conduct was extreme, plan sponsors can learn 

valuable lessons from its mistakes. First, plan disclosures should be draŌ ed 
in a way that clearly describes the changes to the plan. The court in Osberg 
idenƟ fi ed using excessively technical terminology as a major defect in 
Foot Locker’s noƟ ces. Thus, plan sponsors should ensure disclosures to 
parƟ cipants are draŌ ed in plain English.

Second, the disclosure document should not aƩ empt to characterize the change as beƩ er or worse for 
an employee than it actually is. In Osberg, the most signifi cant issue the court idenƟ fi ed with Foot Locker’s 
disclosures was its mischaracterizaƟ on of the design change as a posiƟ ve change for employees. Furthermore, if 

the disclosure document includes informaƟ on regarding a benefi t to which plan 
parƟ cipants are enƟ tled, the disclosure should clearly describe that benefi t. 

Finally, plan sponsors should consult with inside and outside counsel regarding 
disclosures. The facts in Osberg make it clear Foot Locker’s outside counsel 
aƩ empted to resolve disclosure issues. However, Foot Locker greatly weakened 
its case by failing to provide suffi  cient informaƟ on to its aƩ orneys and by not 
following their advice.

Conclusion
In light of the court’s holding in Osberg v. Foot Locker, plan sponsors should 

ensure their disclosures do not fall prey to the mistakes made by Foot Locker. In 
parƟ cular, plan sponsors should prepare disclosures that clearly and accurately 
describe proposed changes to the plan. AddiƟ onally, plan sponsors should 
ensure they work with and follow the guidance of inside and outside counsel in 
preparing plan disclosures. by Jeff rey McGuire

Plan sponsors should ensure disclosures 
to parƟ cipants are draŌ ed in plain 
English. 

The disclosure document should not 
aƩ empt to characterize the change 
as beƩ er or worse for an employee 
than it actually is. 

http://www.kutakrock.com/jeffrey-mcguire/
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Preparing for Affordable Care Act Reporting
StarƟ ng in 2016, new reporƟ ng obligaƟ ons will become 

eff ecƟ ve under the PaƟ ent ProtecƟ on and Aff ordable Care Act 
(the “ACA”).  The ACA generally requires every person who 
provides minimum essenƟ al coverage to report informaƟ on 
regarding that coverage to the Internal Revenue Service (“IRS”) 
and furnish a statement to the individual.  “Minimum essenƟ al 
coverage” generally includes employer-sponsored coverage, 
such as self-insured plans and COBRA conƟ nuaƟ on coverage.  
The ACA also requires large employers (generally those with 
50 or more full-Ɵ me employees, including equivalents) to fi le 
informaƟ on returns with the IRS and provide statements to 
certain employees regarding the health insurance coverage 
the employer off ered during the 2015 calendar year.  

Minimum Essen  al Coverage Repor  ng
Any person who provides minimum essenƟ al coverage to 

an individual must saƟ sfy certain reporƟ ng requirements.  
For insured coverage, the insurer is generally responsible for 
saƟ sfying the reporƟ ng obligaƟ ons.  For self-insured coverage, 
the plan sponsor (the employer) is responsible for saƟ sfying 
the reporƟ ng obligaƟ ons.

How To Report
Forms 1094-B, 1095-B, 1094-C and 1095-C are used to report 

minimum essenƟ al coverage and large employers’ off ers of 
health insurance coverage.  The specifi c forms used to report 
depend, in part, on the insurance arrangement.  For example, if a large employer has fully insured coverage, 
the insurer generally reports on Forms 1094-B and 1095-B and the employer reports on Forms 1094-C and 
1095-C.  In contrast, a large employer with self-insured coverage reports on Forms 1094-C and 1095-C.  The IRS 
issued guidance on December 28, 2015 that extends the deadlines for 2015 calendar-year reporƟ ng.  Under 
the extended deadlines, forms are due to individuals no later than March 31, 2016 (the deadline was February 
1, 2016).  Forms must be fi led with the IRS no later than June 30, 2016 if fi led electronically (the deadline was 
March 31, 2016) (for non-electronic fi lers, the deadline is May 31, 2016 instead of February 29, 2016).

Next Steps
Aff ected employers with self-insured coverage should ensure they have systems and processes in place to 

complete Forms 1094-C and 1095-C and Ɵ mely provide them to individuals and fi le with the IRS.  Aff ected 
employers with fully insured coverage should also ensure they are able to Ɵ mely and accurately furnish and 
fi le Forms 1094-C and 1095-C.  If an employer is contracƟ ng with a third-party service provider to process and 
prepare the forms, the agreement should be reviewed to determine whether it properly describes the services, 
allocates risk, and provides appropriate indemnifi caƟ on.  

by P. Brian Bartels

Aff ected employers with fully insured coverage should 
also ensure they are able to Ɵ mely and accurately furnish 
and fi le Forms 1094-C (above) and 1095-C (below).

http://www.kutakrock.com/p-brian-bartels/
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The Changing Role of the Government 
With Employee Benefi t Plans

It goes without saying that the government plays a big role in a 
company’s employee benefi t plans.  AŌ er all, it is the legislaƟ ve 
branch of the government that enacts the laws that regulate 
employee benefi t plans, the regulatory arm that enforces these 
laws, and the judicial branch that decides the scope of these laws.   
But recent changes in government policy at the federal, state 
and local levels have also subtly (and not so subtly) impacted 
the employee benefi t plans off ered by our clients.  This arƟ cle 
highlights our observaƟ ons in recent government behavior that 
will impact employee benefi t plans.

1. Increased HIPAA Audits.  The Health Insurance Portability 
and Accountability Act (“HIPAA”) requires group health 
plans and certain service providers to group health plans 
to protect the privacy and security of employees’ personal 
health informaƟ on.  HIPAA audits by the U.S. Department of Health and Human Services Offi  ce of Civil 
Rights (“OCR”) are big business for the federal government.  Recently, OCR announced seƩ lements of 
over $1 million with three medical groups in Boston, Arizona and Indiana.  In addiƟ on, earlier this fall 
OCR announced that “Phase 2” HIPAA audits will commence in late 2015 and early 2016.   Under Phase 
2, OCR will audit group health plans, medical providers and service providers to health plans and medical 
providers.  Given OCR’s recent track record of aggressive HIPAA enforcement acƟ ons, we expect HIPAA-
related seƩ lements and fi nes to reach record levels in 2016.  Please see our recent Client Alert for more 
informaƟ on.

2. Curtailment of IRS Determina  on Le  er Program.  Earlier this year, the Internal Revenue Service (“IRS”) 
announced that due to staffi  ng issues it will signifi cantly curtail its determinaƟ on leƩ er program for 
qualifi ed reƟ rement plans.  Most qualifi ed reƟ rement plan sponsors seek a “determinaƟ on leƩ er” from 
the IRS every fi ve years to be assured that their plan meets IRS requirements.  The IRS announced that it 
will no longer issue periodic determinaƟ on leƩ ers.  It intends to issue determinaƟ on leƩ ers only for new 
plans or plans that are terminaƟ ng.  While normally a reducƟ on in government “approvals” is a posiƟ ve 
development for employers, that may not be the case here.  Instead, we expect many employers will need 
to obtain legal opinions from counsel as to the tax qualifi caƟ on of their reƟ rement plans.  These legal 
opinions would be used in connecƟ on with corporate fi nancings or M&A transacƟ ons or as a part of the 
company’s general governance process.   

3. Increased DOL Audits.  It is clear that the current leadership at the Employee Benefi ts Security 
AdministraƟ on branch of the Department of Labor (“DOL”) is serious about enforcing the fi duciary 
provisions of the Employee ReƟ rement Income 
Security Act (“ERISA”).  The DOL reported that 
in its 2015 fi scal year alone, it conducted almost 
2,500 civil invesƟ gaƟ ons of possible breaches 
of fi duciary duƟ es.  While some of these cases 
resulted in recoveries to employee benefi t plans 
(almost $700 million last year), in many cases the 
resoluƟ on of these invesƟ gaƟ ons is nothing more 
than a fi nding that a fi duciary may have breached 
its duƟ es.  While this may seem insignifi cant, 

Recent changes in government policy at the federal, 
state and local levels have also subtly impacted the 
employee benefi t plans off ered by our clients.

Due to staffi  ng issues, the IRS will signifi cantly curtail its 
determinaƟ on leƩ er program for qualifi ed reƟ rement plans. 



5 5

The Changing Role of the Government 
With Employee Benefi t Plans

most fi duciaries would prefer not to have such a determinaƟ on in the hands of a plainƟ ff ’s aƩ orney!  In 
addiƟ on to the 2,500+ civil invesƟ gaƟ ons, the DOL fi led suit in nearly 100 cases and iniƟ ated 275 criminal 
invesƟ gaƟ ons (leading to 67 guilty pleas and convicƟ ons).

4. DOL Emphasis on Fiduciary Behavior.  Not to be outdone by the invesƟ gatory arm of the Employee Benefi ts 
Security AdministraƟ on, earlier this year the DOL released comprehensive proposed rules governing any 
person or enƟ ty, including brokers, administrators, banks, insurance companies and investment advisors, 
who off ers certain kinds of investment advice to ERISA plans and individual reƟ rement accounts for a fee.  
While the DOL has not set a date for the release of fi nal regulaƟ ons, we expect it will occur in 2016.  While 
fi nal regulaƟ ons would not directly impact employee benefi t plans, we expect the increased regulaƟ on of 
advisors to lead to higher investment-related fees.

5. Con  nued A  acks on Obamacare.  The federal government has been forced to liƟ gate the consƟ tuƟ onality 
of the Aff ordable Care Act ever since its incepƟ on.  
In addiƟ on, states have challenged provisions of 
the law and refused to enforce other provisions.  
Congress has furthered the poliƟ cal animosity of this 
law with countless bills designed to block funding 
for certain parts of the Aff ordable Care Act and to 
eliminate other provisions of the law.  Couple all of 
this congressional bickering and ongoing liƟ gaƟ on 
with the thousands and thousands of pages of 
regulaƟ ons being issued on the law and you have one 
of the most highly controversial and poliƟ cal laws of 
all Ɵ me.  With elecƟ ons right around the corner, we 
do not expect the poliƟ cal aƩ acks on the Aff ordable 
Care Act to go away anyƟ me soon.

6. Erosion of ERISA Preemp  on.  In 1974, one of the primary reasons Congress enacted ERISA was to provide 
a uniform set of rules that employers operaƟ ng in mulƟ ple states could follow.  ERISA accomplishes this 
uniformity goal by “preempƟ ng” any state law that relates to an employee benefi t plan (with certain 
notable excepƟ ons).  For over 40 years, the courts have used the preempƟ on clause of ERISA to strike 
down aƩ empts of states to pass laws that impact an employer’s employee benefi t plans.  However, the 
momentum has shiŌ ed considerably with respect to the use of ERISA’s preempƟ on clause to prevent state 
regulaƟ on of employee benefi t plans.  In 2015, three states and the District of Columbia required employers 
to provide paid sick leave for their employees.  Eighteen ciƟ es have similar rules.  Governmental agencies 
are seƫ  ng minimum employee benefi t and leave policies for employers with whom they do business.  All 
of this local regulaƟ on has made it very costly for employers with employees in mulƟ ple states to comply 
with the myriad of local rules impacƟ ng their employee benefi ts programs.

While the tradiƟ onal impact of the government on employee benefi t plans has not changed, the foregoing 
examples illustrate how new behavior by federal, state and local governments has impacted employee benefi t 
plans in 2015.  We expect these trends to conƟ nue in 2016.

by John Schembari

The federal government has been forced to liƟ gate the 
consƟ tuƟ onality of the Aff ordable Care Act since its incepƟ on.

http://www.kutakrock.com/john-schembari/
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Electronic Disclosure Requirements: 
A Trap for the Unwary

Under Department of Labor (“DOL”) regulaƟ ons, plan sponsors can furnish summary plan descripƟ ons (“SPDs”) 
and other disclosures electronically. Although many plan sponsors rely on these rules, Employee ReƟ rement 
Income Security Act of 1974 (“ERISA”) compliance issues are common. Recent case law highlights the importance 
of complying with these regulaƟ ons to avoid potenƟ ally costly mistakes. 

Thomas v. Cigna Group Insurance, 09-CV-5029 (E.D.N.Y. 2015)
Judith Thomas (the “ParƟ cipant”), an employee of Countrywide, was a parƟ cipant in Countrywide’s basic and 

voluntary life insurance plans. She became disabled in 2004 and passed away in 2008. Her life insurance lapsed 
because she did not apply for a waiver of premium. Raymond Thomas, her benefi ciary, claimed neither he nor 
the ParƟ cipant received adequate noƟ ce of the waiver of premium provision. 

At hire, Countrywide provided the ParƟ cipant with a leƩ er noƟ fying her she could access Countrywide’s 
intranet. Countrywide also posted SPDs on its intranet. The court found these steps did not comply with ERISA’s 
requirements for electronic disclosure. The court specifi cally noted several defi ciencies, such as Countrywide’s 
failure to determine if it could provide electronic disclosures to the ParƟ cipant. 

Who Can Receive Electronic Disclosures?
Plan sponsors must verify whether DOL rules authorize the intended recipients of electronic disclosures to 

receive those disclosures. These rules apply only to:
• ParƟ cipants who have eff ecƟ ve access to electronic documents at work and access the employer’s electronic 

informaƟ on system as an integral part of their job; and
• ParƟ cipants, benefi ciaries, or other parƟ es who meet special consent requirements.

Thus, plan sponsors should ensure they are providing electronic disclosure only to the proper parƟ es.

What Can Be Disclosed Electronically?
A wide variety of documents can be disclosed under the DOL’s regulaƟ ons. The electronic disclosure regulaƟ ons 

cover SPDs, summaries of material modifi caƟ ons, and summary annual reports. They also cover many other 
employee noƟ fi caƟ ons required under ERISA, such as funding noƟ ces, qualifi ed domesƟ c relaƟ ons noƟ ces, and 
noƟ ces regarding claims.

What Delivery Requirements Apply?
In addiƟ on to the requirements above, several special delivery requirements apply to electronic noƟ ces. In 

general, the plan sponsor must:
• Take appropriate and necessary measures reasonably calculated to ensure (1) parƟ cipants actually receive 

the disclosure (e.g., return-receipt features or periodic surveys to confi rm receipt) and (2) the plan sponsor 
protects parƟ cipant confi denƟ ality;

• Inform recipients of the signifi cance of the noƟ ce (e.g., an explanaƟ on that the document describes changes 
in the benefi ts provided by the plan) and the recipients’ right to request paper copies of disclosures; and

• Provide paper copies of disclosures on request.
If a plan sponsor fails to meet any of these requirements, it could be deemed to have failed to provide noƟ ces 

required by ERISA to plan parƟ cipants.

Conclusion
Electronic disclosures have been part of the employee benefi ts landscape for several years. However, recent 

case law indicates some employers sƟ ll struggle with these rules. Employers should review their current electronic 
disclosure pracƟ ces to ensure they comply with DOL regulaƟ ons. 

by Jeff rey McGuire

http://www.kutakrock.com/jeffrey-mcguire/
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Is Your Wellness Program in Need of a Checkup?
Wellness programs are popular methods for employers to help improve employees’ health while also 

controlling health insurance costs.  Wellness programs can take a variety of forms.  For example, an employer 
might off er periodic wellness seminars during lunch breaks to educate employees on nutriƟ on and exercise.  
An employer might also charge higher premiums for tobacco users but then reduce the premium if aff ected 
employees complete a tobacco cessaƟ on program.  

Regardless of program design, it is important that wellness programs comply with applicable laws.  Wellness 
programs are subject to the Health Insurance Portability and Accountability Act (“HIPAA”).  HIPAA imposes a 
number of requirements for wellness programs, including limits on the size of rewards and noƟ ce requirements 
for certain types of wellness programs.  Wellness programs can also be considered employee welfare benefi t 
plans or group health plans under the Employee ReƟ rement Income Security Act (“ERISA”), thereby subjecƟ ng 
wellness programs to addiƟ onal requirements.  The federal Equal Employment Opportunity Commission 
(“EEOC”) has proposed regulaƟ ons to govern wellness programs under the Americans with DisabiliƟ es Act and 
the GeneƟ c InformaƟ on NondiscriminaƟ on Act.  

To help ensure compliance, employers off ering wellness programs should:
• Review wellness program documents to ensure they accurately describe the wellness program and are in 

compliance with applicable laws.
• Confi rm the wellness program rewards do not exceed applicable limits.
• Ensure wellness program rewards are being properly treated for tax purposes.
• Depending on the wellness program design, ensure that required noƟ ces are provided.
• Once fi nal regulaƟ ons under the Americans with DisabiliƟ es Act and GeneƟ c NondiscriminaƟ on Act are 

issued, review and revise the wellness program’s design and documents.
by P. Brian Bartels

Whether in the form of lunchƟ me wellness seminars or smoking cessaƟ on plans, wellness programs must comply with applicable 
laws.

http://www.kutakrock.com/p-brian-bartels/
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With an Aging Workforce, Nonqualifi ed Deferred 
Compensation Makes More Sense Than Ever

Nonqualifi ed deferred compensaƟ on (“NQDC”) 
arrangements provide many benefi ts to employees, 
parƟ cularly those who are older and high-dollar 
earners.   NQDC plans allow employees to defer 
receipt of their compensaƟ on unƟ l a later date.  This 
is an especially valuable tool for employees who are 
close to reƟ rement and in higher tax brackets.

An Aging Workforce
In the United States, 10,000 people turn 65 each day.  

This trend will likely conƟ nue unƟ l 2030.  In addiƟ on, 
the average reƟ rement age for current workers is now 
expected to be 66, up from 57 just 20 years ago.   With 
this growing populaƟ on of older Americans, many 
employers will have a workforce that is older than ever 
before.  

Why NQDC Arrangements Work for Older Workers
While NQDC arrangements can benefi t all employees, they are especially valuable for older workers.  This is 

because NQDC arrangements allow employees to defer compensaƟ on unƟ l a Ɵ me when they are in a lower tax 
bracket.  Under a typical NQDC arrangement, employees elect to delay receipt of their compensaƟ on unƟ l a later 
date, usually someƟ me aŌ er reƟ rement.  AŌ er they reƟ re and are in a lower tax bracket, they will receive the 
money they deferred and only then be taxed on that compensaƟ on.

Unlike typical qualifi ed plan arrangements (e.g., a 401(k) plan), NQDC arrangements are not subject to annual 
deferral limits.  If an employee would like to defer compensaƟ on above the qualifi ed plan annual contribuƟ on 
limit ($18,000 in 2016), an NQDC arrangement gives the employee a means to do so.  Since many older workers 
are among the highest-paid individuals at a company, they are likely to be in a higher tax bracket, so the benefi t 
of parƟ cipaƟ ng in an NQDC arrangement is even greater.  Older workers also tend to have more disposable 
income, so they are more able to defer a porƟ on of their compensaƟ on.

Have an Expert Prepare Your NQDC Arrangement
While an NQDC plan can be a great benefi t for your employees, both young and old, there are some very strict 

rules that must be followed in designing, implemenƟ ng and maintaining an NQDC arrangement.  The penalƟ es 
for failing to follow the strict rules can be severe, including a 20% tax on all compensaƟ on deferred under an 
NQDC arrangement.

Employers wishing to implement an NQDC arrangement should have their arrangements and their plan 
procedures reviewed for compliance with applicable law.  If you would like to establish an NQDC plan or have 
your NQDC arrangement reviewed, please contact your Kutak Rock LLP aƩ orney or a member of our Employee 
Benefi ts and ExecuƟ ve CompensaƟ on pracƟ ce group.

by William McCartney

Since many older workers are among the highest-paid individuals 
at a company, they are likely to be in a higher tax bracket, so the 
benefi t of parƟ cipaƟ ng in an NQDC arrangement is even greater.

http://www.kutakrock.com/william-mccartney/
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Selecting a Plan Auditor 
for Annual Reporting Requirements

In recent years, the Department of Labor (the “DOL”) has focused on a number of issues associated with Form 
5500 employee benefi t plan audits. Earlier this year, the DOL released a report of its fi ndings, showing major 
audit quality issues, enƟ tled “Assessing the Quality of Employee Benefi t Plan Audits.” Specifi cally, the report 
indicated that nearly 40% of all audits performed in connecƟ on with fi ling Form 5500 were defi cient. However, 
the report also gives plan sponsors valuable insight on selecƟ ng the right auditor for their plan. 

Your Obliga  ons in Selec  ng and Monitoring a Plan Auditor
In connecƟ on with a plan sponsor’s duty of prudence, the plan sponsor must prudently select and monitor plan 

auditors. This means that a plan sponsor must engage in an objecƟ ve selecƟ on process designed to determine:
• Provider qualifi caƟ ons;
• Quality of services off ered; and
• Reasonableness of fees, to the extent those fees are paid from plan assets.

For plan auditors, the selecƟ on process should involve soliciƟ ng bids and informaƟ on about the fi rm’s 
experience audiƟ ng similar reƟ rement plans, the idenƟ ty, experience, and qualifi caƟ ons of fi rm-cerƟ fi ed public 
accountants (“CPAs”), proposed fees, and the fi rm’s disciplinary and performance record.

“Green Flags” in Selec  ng a Plan Auditor
From the DOL’s report, a plan sponsor can discover a number of factors that provide evidence of an auditor’s 

qualifi caƟ ons. These include:
• More than 100 Audits Performed. The DOL’s report found that CPA fi rms that performed more than 100 

audits per year had the lowest defi ciency rates in their Form 5500 audits (12%).
• “SpecializaƟ on” in Employee Benefi t Plan Audits. The DOL’s report found that CPA fi rms that derived more 

than 20% of their revenue from employee benefi t plan work tend to have lower defi ciency rates. 
• Membership in the American InsƟ tute of CerƟ fi ed Public Accountants Employee Benefi t Plan Audit Quality 

Center (the “Center”). CPA fi rms that are members of the Center tend to have lower defi ciency rates than 
non-member fi rms.

Plan sponsors should consider developing requests for informaƟ on that look for these “green fl ags” in selecƟ ng 
a plan auditor.

“Red Flags” in Selec  ng a Plan Auditor
• Less than 25 Audits Performed. CPA fi rms with less than 25 audits performed per year tended to have 

signifi cantly higher defi ciency rates than more experienced fi rms (67.4%-75.8%).
• NegaƟ ve Peer Review Reports. In general, CPA fi rms must engage in peer review programs. A negaƟ ve peer 

review report can indicate issues with the quality of the CPA fi rm’s work. Although a negaƟ ve peer review 
report is an important “red fl ag” to look out for, plan sponsors should be aware that a posiƟ ve peer review 
report is not necessarily an indicator that the fi rm is less likely to produce defi cient audits.

Conclusion
A plan sponsor has a fi duciary duty to prudently select and monitor its plan auditors. Plan sponsors should 

solicit bids for auditors in an objecƟ ve, independent process. Plan sponsors should also look to membership in 
the AICPA’s Employee Benefi t Plan Audit Quality Center and to the number of audits performed by a potenƟ al 
auditor. In contrast, plan sponsors should consider carefully whether to retain fi rms with less demonstrable 
employee benefi t plan audiƟ ng experience.

by Jeff rey McGuire

http://www.kutakrock.com/jeffrey-mcguire/
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Revised Re  rement Plan Correc  on Procedures.  In April, the IRS announced changes to its voluntary program 
that allows employers to correct reƟ rement plan operaƟ onal errors. The program, known as the Employee Plans 
Compliance ResoluƟ on System (“EPCRS”), now allows employers to correct certain operaƟ onal errors by making 
much smaller contribuƟ ons if the correcƟ ons are made shortly aŌ er the errors occurred. 
New Wellness Program Guidance.  Also in April, the Equal Employment Opportunity Commission (“EEOC”) 
released new proposed rules that describe the requirements a wellness program must meet in order to comply 
with the Americans with DisabiliƟ es Act. The EEOC’s new rules generally refl ect HIPAA requirements as they 
relate to wellness programs, but provide addiƟ onal guidance on whether parƟ cipaƟ on in a wellness program is 
“voluntary” and impose a new noƟ ce requirement for such programs.
More Stringent Hardship Distribu  on and Loan Recordkeeping Requirements.  The IRS clarifi ed documentaƟ on 
requirements for 401(k) plans that pay out hardship distribuƟ ons or issue loans for principal residences with 
terms exceeding fi ve years.  ParƟ cipants may not self-cerƟ fy their eligibility for such distribuƟ ons and loans.  
Instead, plan administrators must request and retain documentaƟ on showing the existence and the nature of 
the hardship or eligibility for the loan and maintain records with respect to that distribuƟ on, even if the plan 
uses a third-party administrator. 
Curtailment of Determina  on Le  er Program.  The IRS announced that it will signifi cantly change its 
determinaƟ on leƩ er program for qualifi ed plans as of 2017.  Instead of conƟ nuing to issue leƩ ers to restated 
plans every fi ve years, it intends to issue determinaƟ on leƩ ers only for new and terminaƟ ng plans and to assess 
compliance with new laws (as specifi cally idenƟ fi ed by IRS guidance).  It appears that the last plans to fi le for a 
periodic determinaƟ on leƩ er will be those eligible for Cycle A (January 31, 2017 fi ling deadline).  For a variety of 
reasons, we recommend that plans retain their restatement cycles even if they can no longer seek a favorable 
determinaƟ on leƩ er.
Ci  es and States Con  nue To Pass Paid Leave Laws.  In 2015, a record number of localiƟ es passed legislaƟ on 
requiring employers to provide paid sick leave to their employees.  This brings the total to four states, the District 
of Columbia, 21 ciƟ es and one county that have paid sick leave laws in eff ect or that will take eff ect in early 2016.  
We anƟ cipate this trend will conƟ nue, as New Jersey and several ciƟ es are poised to pass similar laws next year.
Na  onwide Health Care Subsidies Upheld.  The Supreme Court’s decision in King v. Burwell held that the IRS can 
off er tax credit subsidies to individuals enrolled in health insurance through a federally operated Exchange. This 
meant that low- and middle-income individuals who purchase coverage through an Exchange will remain eligible 
for tax credit subsidies regardless of whether the Exchange is state or federally run. 
End of Lump Sum Windows for Certain Re  rees.  Eff ecƟ ve July 9, 2015, defi ned benefi t plans may no longer 
amend their plans to permit parƟ cipants in pay status to elect to receive the remaining value of their annuity 
payments as a lump sum.  Plan sponsors may conƟ nue to off er lump sum windows to parƟ cipants who are not 
in pay status, however.
2016 Health Savings Account Increases.  The IRS adjusted 
its maximum annual Health Savings Account (“HSA”) 
contribuƟ on amount for family coverage, eff ecƟ ve 2016.  
The annual limit for an individual with self-only coverage 
under a high-deducƟ ble health plan will remain at $3,350.  
Individuals with family coverage under a high-deducƟ ble 
health plan can contribute up to $6,750 (an increase of 
$100 from 2015) per year. 
Phaseout of Employer-Mandated Transi  on Relief.  The 
IRS extended several forms of transiƟ on relief to employers 
for 2015 that relate to the ACA’s “pay-or-play” mandate.  
That relief will not apply to most plans in 2016.  StarƟ ng 

Newsworthy Items

The IRS adjusted its maximum annual HSA contribuƟ on 
amount for family coverage, eff ecƟ ve 2016.
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Newsworthy Items
in 2016, all applicable large employers (“ALEs”) with 50 
or more full-Ɵ me equivalents will be subject to pay-or-
play penalƟ es (down from 100 or more FTEs in 2015).  
Employers should note that they will be required to 
consider all 12 months in the prior year to determine 
their ALE status.  In addiƟ on, the phaseout will require 
ALEs to off er minimum essenƟ al coverage to 95% of 
their full-Ɵ me employees and their dependents (up 
from 70% in 2015). 
Increase in HIPAA Audits.  Health and Human Services 
announced that it would begin conducƟ ng Phase 2 
audits of covered enƟ Ɵ es and business associates in late 
2015 and into 2016. The audits will check for compliance 
with HIPAA’s privacy and security rules, such as security 
risk assessments, miƟ gaƟ on plans, breach noƟ fi caƟ on 
procedures and encrypƟ on. This announcement came on the heels of several signifi cant HIPAA enforcement 
proceedings in 2015.
Rise in Commuter Benefi t Laws.  Similar to the dramaƟ c increase in the passage of paid sick leave ordinances, 
ciƟ es are also starƟ ng to pass laws requiring employers to provide commuter benefi t programs to their employees. 
Beginning January 1, New York City and Washington, D.C. will join the San Francisco Bay Area and require that 
certain employers off er commuter benefi ts. These benefi ts typically take the form of allowing employees to 

use pre-tax dollars to pay for transit fares or employer subsidizaƟ on of 
employees’ transit costs.
Cycle E Filing.  In accordance with the IRS cyclical process for submiƫ  ng 
an individually designed reƟ rement plan for a determinaƟ on as to its tax-
qualifi ed status, employers in “Cycle E” (or those elecƟ ng Cycle E) must 
submit their qualifi ed plans to the IRS no later than January 31, 2016.  
Generally, governmental plans and plans maintained by employers with 
employer idenƟ fi caƟ on numbers ending in either 5 or 0 are Cycle E eligible. 
Money Market Reform Amendments.  The SecuriƟ es and Exchange 
Commission issued new guidance designed to address concerns about the 
stability of money market funds in the wake of the 2008 fi nancial crisis.  
The reform rule amendments will require insƟ tuƟ onal prime and municipal 
money market funds to move from a stable $1.00 price per share to a 
fl oaƟ ng net asset value.  We expect to see record keepers make changes to 
the money market funds they off er to plans as a result. 

Commuter Benefi t Parity in 2016.  On December 18, President Obama signed legislaƟ on that includes a 
permanent extension of tax parity between public transit and parking benefi ts. Eff ecƟ ve January 1, the monthly 
tax exclusion for parking benefi ts will increase from $250 to $255, and the monthly tax exclusion for public 
transit benefi ts will increase from $130 to $255.

by Alexis Pappas

New York City and Washington, D.C. are joining San Francisco in 
requiring certain employers to off er commuter benefi ts. 

The SecuriƟ es and Exchange Commission 
issued new guidance to address concerns 
about the stability of money market 
funds. 
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