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Confidential Non-Disclosure Agreement (“CNDA”)  

Negotiation Considerations in Mergers and Acquisitions 

CNDAs are becoming more heavily negotiated in mergers and acquisitions.  Based on 
our recent deals, we have listed some considerations to assist in your CNDA negotiations.  We 
have identified considerations as either “sell-side” or “buy-side,” and have included some 
example provisions on pgs. 4 – 5 of this update to supplement these considerations. 

These considerations are based on our CNDA negotiation experiences and, while they are 
not all “must have” points, they should provide you with the ability to negotiate a logical middle-
ground. 

  Major Considerations 

1. No Legal Obligation.  The CNDA must include a provision that the parties have no 
legal obligation to enter into a transaction until the execution of a definitive 
agreement, regardless of buy-side or sell-side status. (example attached) 

2. No Representations or Warranties. (Sell-Side)  The disclosing party should make 
no representation or warranty regarding the accuracy or completeness of the disclosed 
information. (example attached) 

3. Similar/Competitive Business Arrangements. (Buy-Side)  This allows those in the 
business of evaluating opportunities of similar or competitive businesses to continue 
those evaluation efforts. (example attached)  

4. Definition of Confidential Information. (Buy-Side)  “Confidential Information” 
should be limited to materials identified as “confidential” or “proprietary,” and should 
ensure standard carve-outs (e.g., publicly available, already known, or disclosed from 
another source not bound by confidentiality).  These are hard to get typically and 
there are some middle-ground positions. 
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5. Trade Secrets.  Negotiations over trade secrets can be protracted, with many 
business people (and even some attorneys) not appreciating the subtle distinctions.  A 
“trade secret” is any method or process that derives independent economic value from 
not being generally known to others.  Frequently, the term “trade secrets” will be 
lumped into the generic definition of “confidential information” in CNDAs.  
Protection of a “trade secret” lasts only so long as it remains a secret; therefore, the 
disclosure of “trade secrets” in the CNDA context can trigger an indefinite obligation 
to protect, even beyond the term of the CNDA. 

a. Buy-Side – Require disclosing party to expressly identify materials as a “trade 
secret,” prior to disclosure, with an option for the recipient to elect not to 
receive such “trade secret.” 

b. Sell-Side – Confidentiality obligations related to “trade secrets” should not 
expire with the CNDA but should exist indefinitely. 

c. Hallmark Decision1 – Last month, a federal court of appeals awarded 
Hallmark Cards $31 million dollars against a private equity group (PEG) 
because it misused Hallmark’s trade secrets.   The improper usage included 
powerpoint slides created by an affiliate of the PEG while representing 
Hallmark, and later improperly shared with the PEG in its pursuit of a 
Hallmark competitor.  The affiliate was subject to a CNDA with Hallmark.  In 
addition to the $31 million award against the PEG, Hallmark received about 
$16 million from the affiliate. 

Secondary Considerations 

1. Exclude Portfolio Companies. (Buy-Side)  Portfolio companies should not be bound 
by the CNDA obligations, unless they receive confidential information. 

2. Non-Solicitation.  

a. Sell-Side – Be sure to include non-solicitation. 

b. Buy-Side –  

 Limit non-solicitation to disclosing party’s senior management or key 
employees. 

 Disclaim solicitation or hiring efforts of recipient’s portfolio 
companies. 

                                                 
1 Hallmark Cards, Inc. v. Monitor Clipper Partners, LLC 2014 WL 3408853 (8th Cir. (Mo.) July 15, 2014) (NO. 13-
1905) 
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 A carve-out for general solicitations not directed at key employees 
may be permissible.  

3. Return/Destruction of Confidential Information. (Buy-Side)  Recipient can retain 
information for legal, regulatory or internal policy purposes, as applicable. (example 
attached)  

Other Considerations 

1. Representatives. (Buy-Side)  “Representatives” should include all of the necessary 
parties for evaluation, e.g., attorneys, accountants, advisors, potential sources of 
financing, etc. (example attached) 

2. CNDA Term.  Maximum of two (2) years; if on the buy-side, propose a shorter term, 
say, 6-12 months. 

3. Magic Words.  The law governing confidential information and trade secrets is a mix 
of federal and state law and the law varies from state to state.  Each state has specific 
provisions that determine the enforceability of the CNDAs.  Be sure your CNDA 
contains this “magic language” or it may not be enforceable. 

 

*        *        * 
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Example Provisions 

1. No Legal Obligation 
 

“The parties agree that unless and until a final written definitive agreement providing for the 
Transaction has been executed and delivered by the Company and Purchase Candidate, neither 
Company nor Purchase Candidate shall be under any legal obligation of any kind whatsoever 
with respect to the Transaction by virtue of any written or oral expression by the Company or 
any of its Representatives, by Purchase Candidate or any of its Representatives or by virtue of 
this Agreement except for the matters specifically agreed herein.  Purchase Candidate agrees that 
until a final written definitive agreement providing for the Transaction has been executed and 
delivered by Company and Purchase Candidate, no document (including this Agreement and the 
Confidential Information) or other information or materials shall constitute an offer to sell 
securities of the Company.” 
 

2. No Representations or Warranties 
 

“The parties acknowledge and agree that neither Disclosing Party nor any of its 
Representatives makes any representation or warranty (express or implied) with respect to the 
disclosed information, including its accuracy or completeness.  This Agreement sets forth all 
obligations of the parties, except as may be otherwise provided in a subsequent written definitive 
agreement.  The parties agree that only those representations or warranties which are made in a 
written definitive agreement regarding the Transaction, when, as and if executed and delivered 
by the Company and the Purchase Candidate, and subject to such limitations and restrictions as 
may be specified therein, shall have any legal effect.” 

 
3. Similar/Competitive Business Arrangements 

 
“The Company acknowledges that Recipient and its Representatives may currently or in the 

future be developing or receiving information from other parties that may be similar to the 
Confidential Information.  Accordingly, nothing contained in this Agreement shall restrict or 
prevent Recipient or its Representatives, now or in the future, from (i) entering into any business 
arrangement (including an investment or acquisition) with any Person that competes or may in 
the future compete with the Company or (ii) developing, making, using, marketing, selling or 
distributing products, concepts, services technology or techniques that are similar to or 
competitive with products, concepts, services, technology or techniques developed, made, used, 
marketed, sold or distributed by the Company.” 

 
4. Return/Destruction of Confidential Information 

 
“Notwithstanding anything contained herein to the contrary and subject to the confidentiality 

obligations herein until the termination or expiration of this Agreement, the Recipient and its 
Representatives shall not be obligated to return or destroy Confidential Information to the extent 
otherwise required by any law, regulation, legal, regulatory or judicial process, rule or practice 
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governing professionals or any internal compliance policy or procedure relating to the 
safeguarding or backup storage of data.” 

 
5. Representatives 
 
“Each party shall only permit access to Confidential Information of the other party to those 

of its employees, directors, officers, authorized representatives (including, without limitation, 
attorneys, accountants, advisors, consultants, bankers and financial advisors), potential sources 
of financing and their representatives and other representatives (collectively, 
“Representatives”).” 
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Contacting Kutak Rock LLP 
 
This publication is provided by Kutak Rock LLP as a service to clients and colleagues. The 
information contained in this publication should not be construed as legal advice. Questions 
regarding the matters discussed in this publication may be directed to Mitch Woolery 
(mitch.woolery@kutakrock.com), any Kutak Rock LLP lawyer listed herein or with whom you 
have consulted in the past on similar matters. If you have not received this publication directly 
from us, you may obtain a copy of any past or future related publications from Jodi L. Kopke 
(303-297-2400; jodi.kopke@kutakrock.com) in our Denver office. 

 
Disclaimer per Missouri Rules of Professional Conduct: The choice of a lawyer is an important 
decision and should not be based solely upon advertisements. 
 
This communication may be considered advertising in some jurisdictions. 
 

About Kutak Rock LLP 
 

Kutak Rock LLP is a national law firm of more than 500 lawyers in 17 locations from coast to 
coast.  Our M&A team consists of more than 50 attorneys.  While our M&A representations span 
from Fortune 100 companies to smaller transactions, we have developed a significant niche 
practice in Middle Market M&A, especially those with an enterprise value of $25-$750 million. 
 

Kutak Rock LLP Contacts 
 

Name   Office  Phone Number 

Michael W. Alvano  Omaha  (402) 231-8723 

Steven P. Amen  Omaha  (402) 231-8721 

Paul E. Belitz  Denver  (303) 292-7737 

Glenn E. Borkowski Little Rock (501) 975-3107 

Jennifer S. Brown  Kansas City (816) 502-4666 

Michael K. Bydalek Omaha  (402) 231-8807 

Brian V. Caid  Denver  (303) 292-7793 

Robert L. Cohen  Omaha  (402) 231-8738 

James C. Creigh  Omaha  (402) 661-8644 

David C. Cripe  Denver  (303) 297-2400 

Mark A. Ellis  Omaha  (402) 231-8744 

Edward P. Gonzales Omaha  (402) 231-8734 
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Rayburn W. Green  Fayetteville (479) 695-1963 

H. Watt Gregory, III Little Rock (501) 975-3102 

Arkan Haile  Denver  (303) 292-7852 

L. Keith Harvey  Little Rock (501) 975-3147 

Daniel L. Heard  Little Rock (501) 975-3133 

Christopher S. Heroux Denver  (303) 292-7841 

Nathan P. Humphrey Denver  (303) 292-7881 

Stephen J. Ismert  Denver  (303) 292-7830 

Jeremy T. Johnson  Washington (202) 828-2463 

Joseph O. Kavan  Omaha  (402) 231-8808 

Jeffrey S. Makovicka Omaha  (402) 231-8751 

Christopher C. May  Fayetteville (479) 695-1937 

C. David McDaniel  Little Rock (501) 975-3138 

Matthew S. McElhiney Denver  (303) 292-7739 

Emily A. McProud  Kansas City (816) 502-6033 

Carol J. Mihalic  Denver  (303) 292-7805 

Neil M. Miller  Kansas City (816) 502-4656 

Jolyn J. Moses  Denver  (303) 297-2400 

Debby Thetford Nye Fayetteville (479) 695-1966 

Peggy A. Richter  Denver  (303) 292-7798 

William E. Roberts  Kansas City (816) 502-4613 

Gil B. Rosenthal  Denver  (303) 292-7851 

Robert C. Roth, Jr.  Denver  (303) 292-7802 

Lee F. Sachnoff  Denver  (303) 297-2400 

Lisa A. Sarver  Omaha  (402) 231-8347 

Anthony D. Scioli  Omaha  (402) 231-8735 

Jennifer K. Sewell  Omaha  (402) 661-8620 

David A. Smith  Little Rock (501) 975-3106 

Mitch Woolery  Kansas City (816) 502-4657 
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Atlanta 
225 Peachtree Street, NE  
Suite 2750 
Atlanta, GA  30308-3201 
404-222-4600 
 
Chicago 
One South Wacker Drive 
Suite 2050 
Chicago, IL  60606-4614 
312-602-4100 
 
Denver 
1801 California Street, Suite 3000 
Denver, CO  80202-2626 
303-297-2400 
 
Fayetteville 
234 East Millsap Road, Suite 200 
Fayetteville, AR  72703-4099 
479-973-4200 
 
Irvine 
5 Park Plaza, Suite 1500  
Irvine, CA  92614-8595 
949-417-0999 
 
Kansas City 
1010 Grand Boulevard, Suite 500 
Kansas City, MO  64106-2220 
816-960-0090 
 
Little Rock 
124 West Capitol Avenue  
Suite 2000 
Little Rock, AR  72201-3706 
501-975-3000 
 
 
 

Los Angeles 
601 South Figueroa Street 
Suite 4200 
Los Angeles, CA 90017-5747  
213-312-4000 
 
Minneapolis 
220 South Sixth Street, Suite 1750 
Minneapolis, MN 55402  
612-334-5000  
 
Oklahoma City 
6305 Waterford Boulevard 
Suite 475 
Oklahoma City, OK  73118-1116 
405-848-2475 
 
Omaha 
The Omaha Building 
1650 Farnam Street 
Omaha, NE  68102-2186 
402-346-6000 
 
Philadelphia 
Two Liberty Place, Suite 28B 
50 South Sixteenth Street 
Philadelphia, PA  19102-2519 
215-299-4384 
 
Richmond 
Bank of America Center, Suite 800 
1111 East Main Street 
Richmond, VA  23219-3500 
804-644-1700 
 
 
 
 
 
 

Scottsdale 
8601 North Scottsdale Road 
Suite 300 
Scottsdale, AZ  85253-2738 
480-429-5000 
 
Spokane 
Bank of America Financial Center 
601 West Riverside Avenue 
Suite 1700 
Spokane, WA 99201 
509-747-4040 
 
Washington 
1101 Connecticut Avenue, NW 
Suite 1000  
Washington, DC  20036-4374 
202-828-2400 
 
Wichita 
1650 North Waterfront Parkway 
Suite 150 
Wichita, KS  67206-2935 
316-609-7900 


