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Introduction

When most people plan a trip, the first type of accommodation 
they think of is a hotel.  The traveler may consider the hotel’s 
price, amenities, and location and might research hotel reviews.  
A new sector of the tourism industry has recently emerged 
and challenged the traditional model: the option of staying 
in a stranger’s home.  While some may find this new type of 
accommodation disconcerting and creepy, many more have 
found it convenient, practical, and efficient.  It is hard to argue 
with the results.  

As the nascent “sharing economy” soars past its infancy, AirBNB 
(short for Air Bed ‘n’ Breakfast), Uber, WeWork, and a host of 
similar services have gained popularity among consumers at 
an extraordinary rate.  Technological advances have allowed 
suppliers of services to connect with consumers with little 
more than a few taps of their smartphones.  These services take 
advantage of unused capacity—an empty seat in a car, a vacant 
room in a house, or an opening at the kitchen table.  Uber, the 
“ride sharing service,” was recently valued at $50 billion—a 
higher valuation than 72 percent of the companies on the 
Fortune 500 list.  AirBNB, the “room sharing service,” is just 
six years old but offers more than 1 million rooms in over 190 
countries—more rooms than hotel titans Marriott and Hilton.1

AirBNB is a service that connects people looking to rent out 
their homes and those seeking travel accommodations.  AirBNB 
“hosts,” as the company refers to them, offer almost every 
type of overnight accommodation imaginable: apartments, 
condominiums, houses, inns, mansions, castles, tents, teepees, 
and even yachts.  AirBNB hosts use the service to rent out their 
home or just a portion of it, such as a guest room, and guests 
can leave feedback about their stay through AirBNB’s website or 
mobile app.  Most AirBNB rentals are short term: between one 
and four nights.2  Some hosts rent out their homes, or rooms 
in their homes, on a regular basis.  Others may use AirBNB to 
supplement their incomes by renting their homes only while on 
vacation or when prices soar when a big event comes to town, 
like the Super Bowl or the Olympics.3  AirBNB guests enjoy the 
experience of living like a local and staying in the heart of the 
city, often at better rates than a hotel.

Despite the broad acceptance and support among its users, 
AirBNB may be a victim of its own success.  AirBNB’s 
emergence and success have also been met with hostility and 
push back.  As both leisure and business travelers migrate from 
traditional hotels to AirBNB rentals, hotels across the world 
have understandably been upset by the competition created by 
AirBNB.4  Hotels argue that they are placed at a competitive 
disadvantage relative to AirBNB because they must comply 
with zoning codes, fire codes, insurance requirements, safety 
inspections, and city and state occupancy taxes, while AirBNB 
hosts are under no such obligations or, as a practical matter, do 
not comply with the applicable laws and regulations.
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Regulatory Issues 

As is typical of new technology, 
the application of existing laws and 
regulations results in an imperfect 
fit.  Regulation of AirBNB is difficult, 
in part, because it is difficult to define 
what AirBNB is and is not.  AirBNB is 
not a hotel or landlord.  In fact, AirBNB 
does not own a single room.  AirBNB 
is a marketplace, like eBay, that serves 
as a clearinghouse between room 
suppliers and room consumers.  AirBNB 
processes payments and takes a cut of 
between 9 percent and 12 percent per 
transaction.5  AirBNB therefore does not 
fit neatly into the heavily regulated hotel 
and accommodation industry.  

AirBNB itself is generally not liable 
for the actions or postings of its users 
thanks to protections granted by section 
230(c) of the Communication Decency 
Act.6  Section 230(c) provides that 
“no provider or user of an interactive 
computer service shall be treated as the 
publisher or speaker of any information 
provided by another information 
content provider. . . .  No cause of 
action may be brought and no liability 
may be imposed under any state or 
local law that is inconsistent with this 
section.”7  Under section 230(c), a state, 
municipality, or private party cannot 
“sue the messenger” for postings that 
are in violation of local, state, or federal 
law.8  However, the immunity granted 
under section 230(c) applies only if the 
website is not responsible, in whole or in 
part, for the creation or development of 
the offending content.9   Although some 
have argued that AirBNB and similar 
services are liable for the violations of 
their users because they are facilitators 
rather than passive messengers, courts 
have generally been unreceptive to such 
claims.10  With lawsuits against AirBNB 
out of the question, enforcement actions 
for violations of state or local law have 
generally been filed against the individual 
AirBNB hosts rather than AirBNB itself.  
This presents a rather tedious task, given 
the large number of hosts.11  

For example, residential property rentals 
of fewer than 30 days are prohibited 
under many state laws and city codes.12  
Short-term guests are unlikely to treat 
the premises and the common areas with 
the same respect as a long-term tenant 

because they have no risk of eviction and 
no financial stake in the premises beyond 
a security deposit, if any.  Neighbors also 
complain that short-term rentals create 
noise, traffic, parking problems, and 
security and safety concerns.  Short-
term rentals also limit the supply of full-
time housing and may drive up housing 
prices and rental rates.

To the extent short-term rentals are not 
barred by state law or city code, short-
term  rentals are generally subject to 
additional regulations and taxes.  For 
example, under New York law, “transient 
residences [rentals of fewer than 30 
days when the tenant is not present] 
must observe significantly higher safety 
standards than those of non-transient 
residences.”13  Short-term guests are less 
familiar with their surroundings such 
as open hazards and fire evacuation 
procedures than longer-term tenants. 

 

Evading the Short-
Term Rental Definition

One loophole savvy AirBNB hosts can 
use to get around laws prohibiting the 
short-term rental of residential housing 
is to rent only a portion of their home 
to guests.  Generally, a person who 
hosts overnight guests, even for profit, 
is not considered to be re-renting the 
premises as long as the tenant himself 
simultaneously occupies the premises.14  
Thus, AirBNB hosts who rent out an 
extra bedroom or a guest house while 
still residing in the home do not violate 
the law.  Alternatively, renting out a 
home for more than 30 days is no longer 
a short-term rental and is not subject to 
state or city prohibitions against short-
term rentals. 

 

Taxes

Cities and states are also struggling 
to deal with the financial impact of 
AirBNB.  Most large cities impose an 
occupancy tax on short-term rentals.  
Occupancy taxes are usually charged by 
hotels to their guests and then remitted 
to the city.  AirBNB “encourages” its 
hosts to familiarize themselves with state 
and local laws, to collect any applicable 

occupancy tax from their guests, and 
to remit the occupancy tax to the city 
or state.  But a suggested tax is no tax at 
all, and cities have complained that few 
AirBNB hosts actually comply with the 
occupancy tax.15  

AirBNB fires back that its members 
stimulate local economies by spending 
hundreds of millions of dollars at local 
businesses during their stays.16  While 
this is true, it offers cold comfort to cities 
facing declining revenue.  Occupancy 
taxes are direct revenue to the city, while 
only a fraction of the money AirBNB 
guests spend in the city reaches the city 
itself.  Further, a traveler who stays at a 
hotel pays the occupancy tax and spends 
money in the local economy.  The cost 
and difficulty of pursuing individual 
AirBNB hosts for unpaid occupancy 
taxes, and the inability to collect such 
taxes from AirBNB itself thanks to 
section 230(c), means that cities are 
unlikely to collect any of the taxes they 
are owed.  A recent report from the New 
York Attorney General estimated that 
AirBNB hosts owed over $33 million to 
New York City in occupancy taxes for 
the years 2010 through 2014.17

 

Rent Stabilization

Many AirBNB hosts are tenants 
themselves rather than the property 
owners.  These hosts sublet their home 
out to guests for short periods of time.  
The re-rental of a property by a tenant 
creates several problems.  First, many 
leases include a provision prohibiting 
the tenant from subletting or otherwise 
re-renting the property.  A tenant who 
violates the lease may face penalties under 
the lease, including eviction.  Second, 
numerous large cities, such as New 
York City, Boston, and Chicago, provide 
rent-stabilized housing.  Rent-stabilized 
housing—generally apartments—is 
leased to tenants for well below the 
market rate.  The purpose of such laws 
is to make housing affordable for tenants 
that would otherwise be prohibitively 
expensive.  The law may grandfather 
certain tenants in at favorable rates or 
may place a cap on the monthly rent a 
property owner can charge.18  However, 
rent stabilization invites arbitrage.  A 
tenant in a rent-stabilized unit may pay, 
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say, $1,500 per month for a unit that 
would otherwise lease for over $3,000 
per month.19  That tenant could, in turn, 
re-rent out the room on AirBNB for the 
market rate or higher if rented out on a 
nightly basis.20

It is an understatement to say that 
landlords have unfavorable views toward 
rent control and rent stabilization 
laws.21  Landlords of rent stabilized units 
generally must lease the unit below 
market rate and must offer the tenant 
an annual renewal of the lease.  Until a 
tenant leaves or decides not to renew a 
lease, the landlord is forced to lease the 
unit below market price.  In New York, 
as in most large cities, the use of a rent-
stabilized apartment as a hotel room and 
profiting from it by the tenant is grounds 
for eviction because it undermines the 
purpose of the Rent Stabilization Code.22  
If a landlord discovers that a tenant is re-
renting the premises through AirBNB, 
the landlord can file an action to evict 
the tenant.  

 

Conclusion

Would-be AirBNB hosts should review 
state and local laws and carefully 
consider the risks before renting their 
homes.  An unruly guest may damage the 
home or use it for nefarious purposes.23  
While AirBNB offers up to $1,000,000 
in insurance to cover damage to a 
host’s property caused by a guest, most 
homeowners’ insurance policies exclude 
coverage to those using their homes as 
a business.24  Although enforcement 
actions by states and cities have been 
infrequent so far, more regulation is 
almost certainly around the corner 
as incumbent businesses are further 
displaced. 

@LAW

Andrew L. McNichol is an associate in the 
litigation department at the Scottsdale, 
Arizona, office of Kutak Rock.   He can 
be reached at 480-429-7110 or Andrew.
McNichol@kutakrock.com.
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