NEW FRAUD ALERT: OPTIMIZATION CONTRACTS 

In early January 1997, the Inspector General of the Department of Health and Human Services advised its agents and prosecutors to scrutinize those providers who use "optimization consultants" to maximize their Medicare reimbursement. Specifically, the Office of Inspector General issued an internal "Medicare Alert" instructing OIG enforcement personnel to investigate providers using such arrangements and further advising its agents to enlist Medicare fiscal intermediaries in scrutinizing such arrangements. The Medicare Alert apparently was prompted by a civil false claims act prosecution in Ohio in which HHS sued an optimization consultant and the numerous hospitals which hired it (United States v. Metzinger ). 

Optimization contracts are agreements between an independent coding consultant and a hospital in which the consultant reviews reimbursement claims which have previously been submitted by the hospital to third​ party payors. Where the consultant identifies erroneous claims that, in his view, undercharge third-party payors, the consultant modifies the claims and resubmits them for higher reimbursement. 1 Where the consultant identifies erroneous claims that overcharge the payor, he does not correct them. As noted, hospital staff generally do not review or analyze the coding or other substantive aspects of the claims after the consultant has revised or resubmitted them. 

In many optimization agreements, the consultant's compensation consists exclusively of a "finder's fee," or commission equal to a percentage of the additional revenue received from the bills that the consultant resubmits. In such cases, the consultant receives no compensation for identifying inflated claims the hospital has already submitted, or for providing the hospital any more general advice on how to prepare or submit reimbursement claims properly in the first instance. Consequently, these agreements do not provide the consultant with any monetary incentive to identify or correct errors that result in overbilling to governmental or other payors. Rather, the only economic incentive in these agreements is compensation which is directly proportional to the increased reimbursement generated. 

As optimization contracts create financial incentives for consultants to inflate reimbursement claims, and because they include no countervailing economic incentives to submit proper claims, hospitals party to those contracts face potential civil, criminal and administrative sanctions that the government may impose for the submission of false claims for reimbursement. The primary risk of such arrangements arises from the one​way incentive for the consultant to maximize reimbursement, and no incentive to submit reimbursement claims properly or in compliance with applicable law. Indeed, viewed strictly from an economic perspective, the failure to reward the consultant for identifying inflated claims arguably gives him a disincentive to identify or correct inflated claims. These economic incentives could be viewed as reflecting the hospital's intent to violate the law, or its reckless disregard for the law. As recent court decisions show, and countless prosecutors and enforcement officials such as the OIG have stated, such optimization contracts are viewed with great suspicion and as evidence of the hospital's intent to defraud third-party payors. 

Another risk posed by optimization arrangement arises from the consultant's identification of improper claims. Assuming the consultant reviews all or some category of claims submitted by the hospital (with the goal of resubmitting only underbilled claims), the consultant, with his expertise in claim preparation, will likely not only identify underbilled claims, but will also find improperly inflated claims during the course of performing his duties. In this scenario, the consultant has identified inflated claims, but is not compensated to correct them and does not do so. Assuming the consultant advises the hospital that such claims are inflated, the hospital will now have knowledge that it has submitted improper claims, and will be placed in the position of either repaying them (and risking detection by the payor), or not repaying them, and risking a claim that it submitted false claims and then concealed them. If the consultant identifies the overbilling but does not inform the hospital of his findings, his "guilty" knowledge could, under principles of agency law, nevertheless be imputed to his principal, the hospital. In either event, the hospital faces civil and potential criminal exposure from the false claims, and must decide whether to correct the false claims. 

Of course, if the hospital and its consultant never submit a false or inaccurate claim, the incentives -- and the intent which they arguably illustrate -- do not make the arrangements illegal. It is only in the event that a false claim is submitted that the arrangements become problematic. However, given the large volume of claims submitted by hospital providers, and the varying interpretations given to reimbursement rules by payors, carriers, intermediaries and others, it is likely that most hospitals will submit some inaccurate claims which, under applicable law, could be considered "false claims." If submitted by a hospital which has demonstrated a reckless disregard for the law, such conduct could, as noted, expose the hospital to civil, criminal and administrative sanctions. 

The benefits of optimization agreements are primarily financial: the hospital receives increased reimbursement for claims resubmitted by the consultant. The hospital obtains this additional revenue without employing the consultant (with the costs attendant thereto) and only pays the consultant from the additional revenue the consultant's efforts produce. To the extent that the consultant​earned revenues constitute a windfall, or money the hospital would not have recovered without his services, this additional revenue is earned at no additional expense to the provider. 

Of course, these immediate financial benefits should be considered in light of the potential attendant risks. At best, the consultant will increase the hospital's revenues by some portion of the individual claims resubmitted. Moreover, these additional revenues will be reduced by the percentage of the increased reimbursement paid to the consultant. More significantly, however, these benefits must be measured against the potential legal exposure from submission of a false claim: while a properly resubmitted claim will earn the hospital some portion of additional revenues from a given claim, a false claim could subject the hospital, under the civil False Claims Act, to payment of three times the actual damages (the amount overbilled), plus penalties of up to $10,000 per claim; if submitted with the requisite intent, that same claim could subject the hospital to substantial criminal fines and imprisonment of responsible corporate officials. Finally, the submission of false claims could expose the hospital to administrative penalties, including exclusion from government programs and other sanctions. 

As described, submission of a false reimbursement claim may subject a hospital to civil damages and penalties, criminal fines (and imprisonment for individuals) and administrative sanctions, ranging from suspension from government funded programs to other penalties to the hospital and its employees. While many factors will determine the legal recourse the government will pursue upon learning of the submission of a false claim, the primary distinction between available enforcement mechanisms is intent: as a general matter, the higher the level of mens rea, the greater the available punishment. For example, if a provider submits a false claim accidentally and in spite of diligent efforts to submit proper claims, arguably the government would be entitled only to repayment of the amount of the overbilling. If the provider submits a false claim recklessly or with deliberate ignorance of its truth or falsity, the government could pursue civil damages and penalties. If submitted wilfully, the false claim could subject the provider (and responsible corporate officers) to criminal penalties and prison terms. 

We have attempted to briefly summarize the risks and advantages of optimization agreements. This identification of risks is not intended to be exhaustive, but seeks to describe the more significant disadvantages and the theories upon which these agreements have been challenged. Similarly, such contracts may be revised and restructured in many ways, depending on the specific facts. We would be pleased to advise you on specific arrangements, and to discuss methods to restructure such arrangements to minimize the risk of potential exposure. Please contact Thomas J. Kenny of Kutak Rock with questions about such arrangements at (402) 346-6000. 

Footnotes 

1In the typical arrangement, the consultant does not physically resubmit the claims. Rather, the hospital actually resubmits them, but does not reexamine the claims or the revisions made by the consultant, who is hired for his expertise and to whose judgment with regard to coding, the hospital defers. 
