GAINSHARING/OIG
SPECIAL ADVISORY BULLETIN 

On July 8, 1999 the Office of Inspector General of the U.S. Department of Health and Human Services (the "OIG") issued a Special Advisory Bulletin titled "Gainsharing Arrangements and CMPs for Hospital Payments to Physicians to Reduce or Limit Services to Beneficiaries."  The Bulletin can be found at this site: http://www.oig.hhs.gov/fraud/docs/alertsandbulletins/gainsh.htm.  The Bulletin states that: 

1. "Gainsharing" arrangements (i.e., arrangements in which a hospital gives physicians a percentage share of any reduction in the hospital's costs for patient care attributable in part to the physicians' efforts) are "clearly" prohibited by sections 1128A(b)(1) and (2) of the Social Security Act.  Section 1128A(b)(1) prohibits any hospital or critical access hospital from knowingly making a payment directly or indirectly to a physician as an inducement to reduce or limit services to Medicare or Medicaid beneficiaries under the physician's care, while Section 1128A(b)(2) prohibits a physician from knowingly accepting such a payment.  Section 1128A(b)(1) and (2) impose civil money penalties of up to $2,000 per patient covered by the payments on hospitals making and physicians receiving such payments. 

2. Recognizing that some hospitals and physicians have already implemented gainsharing programs that involve Medicare or Medicaid beneficiaries, the Bulletin states that "In exercising its enforcement discretion, and in the absence of any evidence that a gainsharing arrangement has violated any other statutes or adversely affected patient care, the OIG will take into consideration whether a gainsharing arrangement was terminated expeditiously following publication of this Bulletin." 

3. The Bulletin concludes that the statutory prohibition covers "any hospital incentive plan that encourages physicians through payments to reduce or limit clinical services."  While specifically addressing Section 1128A(b)(1) and (2), the Bulletin also notes that "[g]ainsharing arrangements may also implicate the anti-kickback statute (section 1128B(b) of the Act) and the physician self-referral prohibitions of the Act (section 1876 of the Act)."  The Bulletin notes, however, that "hospitals may align incentives with physicians to achieve cost savings through means that do not violate section 1128A(b)(1) of the Act.  For example, hospitals and physicians may enter into personal services contracts where hospitals pay physicians based on a fixed fee that is fair market value for services rendered, rather than a percentage of cost savings.  Such contracts must meet the requirements of the anti-kickback statute (section 1128B(b) of the Act)." 

4. The Bulletin concludes that protection of specific gainsharing arrangements through the advisory opinion process is inappropriate and that any relief must come through legislation. 

5. The Bulletin contains the following discussion of "whole hospital joint ventures": 

We are aware of reports that hospitals and physicians
are engaging in a number of clinical joint ventures, including
both freestanding specialty hospitals (e.g., heart, orthopedic,
or maternity hospitals), and arrangements in which a high
revenue generating unit or service (e.g., cardiology or
cardiac surgery) of an existing hospital is restructured
and legally incorporated as a separate hospital. 

Typically marketed only to physicians in a position to refer
patients to the venture and structured to take advantage
of the exception in the physician self-referral law for physician investments in "whole hospitals," these ventures may induce investor-physicians to reduce services to patients through
participation in profits generated by cost savings in clinical
care.  Accordingly, we believe such arrangements may
also violate section 1128A(b)(1) of the Act, in at least some circumstances.  In addition, such arrangements may implicate
the anti-kickback statute (section 1128B(b) of the Act). 
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