ASSET CONSERVATION, LENDER LIABILITY, AND DEPOSIT INSURANCE PROTECTION
ACT OF 1996 

A lender's liability under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), for environmental costs associated with a security interest, has been unclear for several years despite language in CERCLA's definition of "owner or operator" which states the term "does not include a person, who, without participating in the management of a...facility, holds indicia of ownership primarily to protect his security interest in the...facility." The questionable state of the law is the result of the decision in U S vs. Fleet Factors, Inc., 901 F.2d 1550 (11th Cir. 1990) and the successful challenge of EPA's lender liability rulemaking by the Chemical Manufacturer's Association and the State of Michigan in 1994. 

Over the years, bills were introduced in Congress to clarify the situation but none made it through the legislative process to become law. However, on October 1, 1996, the Asset Conservation, Lender Liability, and Deposit Insurance Protection Act of 1996 (the Act), was signed into law by the President as part of the 1997 appropriations bill. The Act codifies EPA's lender liability rules and addresses the CERCLA liability of fiduciaries, including trustees. 

Two important lender questions are addressed by the Act. First, it articulates the criteria under which a facility held as a security interest may be foreclosed without triggering CERCLA liability. A lender may foreclose, and after doing so, sell, re-lease or liquidate the facility, maintain the business activities, wind up its operations, and/or undertake an environmental response action, if necessary, and not be a liable party under CERCLA. In addition, the lender may take measures to preserve, protect, or prepare the facility prior to its sale or disposition in accordance with the statutory conditions. 

The other key question addressed by the Act is the extent to which a lender may protect its security interest by interacting with the owner without "participating in the management." In the Act, the term "participate in management" is defined to exclude a number of practices that would normally be used by a lender to protect its security interest, including monitoring or enforcing the security interest terms, conducting inspections of the facility, requiring an environmental response action, if necessary, providing financial or other advice to protect the security interest, and/or renegotiating loan terms to protect the security interest. 

The Act also limits a fiduciary's liability under CERCLA to the assets held in the fiduciary capacity. Furthermore, a fiduciary will not be held liable in its personal capacity under a number of defined scenarios. 
