INTERNSHIPS:  BUILDING BLOCKS OF CAREERS1
Legal Issues of Internships and Experiential Learning2 
Diana C. Fields, Esq.
Craig N. Johnson, Esq.
  

I. Nature of the workshop 

A. Examination of the "law" of experiential learning 

1. Nature of the relationship between the Student, Institution and Worksite. 

2. "Triangular Relationship." 

B. "Law of Experiential Learning" is mixture of law of two distinct areas 

1. Law of the workplace:  largely statutory. 

2. Law of educational institutions:  evolving, largely case law. 

3. Law of experiential education is balancing act between the two. 

C. C. Analysis of reciprocal duties. 

1. Duties owed by the Institution and the Worksite to the Student: 

a. Access 

b. to an appropriate placement 

c. in a reasonably safe environment 

d. where the student will be provided with adequate supervision and the necessary tools and equipment to perform the intended services 

e. that will result in agreed upon compensation 

f. and agreed upon academic rewards. 

2. Duties owed by the Student to the Institution and the Worksite: 

a. Accurate information about his or her skills and experience 

b. including apprising of any physical or mental limitations 

c. so that the student can competently carry out the work assigned 

d. and meet the academic requirements of the program. 

3. Duties owed by the Institution to the Worksite: 

a. Placement of the student in an appropriate assignment 

b. informing the worksite of any physical or mental limitations 

c. and providing necessary academic support and oversight. 

4. Duties owed by the Worksite to the Institution 

a. Accurate description of the nature and requirements of the assignment 

b. provision of adequate resources for the performance of the assigned work 

c. in a reasonably safe environment 

d. with adequate supervision 

e. agreed upon compensation and 
f. adequate opportunity for the student to meet his or her academic requirements. 

II. Liability and Risk of Loss 

A. Violation of a right or failure to carry out a duty (responsibility) may create liability, which may result in loss. 

B. Examine types of loss affecting students, the worksite and the institution 

1. Loss to students, as well as loss caused by students 

a. physical or emotional injury 

b. damage to their property 

c. violation of their rights 

d. impairment of contract rights (economic loss) 

2. Loss to worksite or institution 

a. injury to employees, visitors or consumers 

b. property damage to own or others' 

c. economic harm 

d. misconduct imputed to "employer" 

e. harm to reputation 

C. Distinction between "negligence" and loss caused by violation of contractual rights 

1. Negligence caused by conduct 

2. Contractual violation caused by breach of agreement, whether express or implied 

a. A contractual right may create the legally enforceable obligation to protect the student from another's negligence 

3. Liability for negligence cannot be evaded 

a. BUT burden of loss (i.e., who pays) can be shifted 

D. Shifting burden of loss 

1. Waivers of liability 

a. Limitations on effectiveness: a person cannot waive another's negligence 

2. Assumption of risk 

a. Assume "reasonable, foreseeable" risks 

b. Reasonableness and foreseeability dependent upon the individual's knowledge and information provided 
c. Cannot assume the risk of another party's negligence. 

3. Indemnification 

a. Who is the indemnifier 

i. Economic capacity of the indemnifier to respond. 
ii. Legal capacity of the indemnifier to respond. 

a. State and its instrumentalities cannot indemnify debt of another if extends beyond current fiscal year—Attorney General position 

b. Generally cannot be used to access third party insurance. 

i. The fact that an indemnifier is insured for its losses does not necessarily mean that it is insured to protect against another party's losses. 

a. Only a specific loss payable inclusion will extend coverage. 

4. Insurance 

a. Defined by narrow terms of contract of insurance:  general liability, workers' compensation, and unemployment. 
b. Whose insurance? 

i. Institution 

ii. Worksite 

iii. Student 

c. Issue of coverage revolves around nature of loss and terms of coverage. 

i. Who is injured? 

ii. By whom? 

iii. By what cause? 

a. Inclusions as well as exclusions. 

b. "Loss payable" clauses—specifically include interns or volunteers. 

iv. In what amounts (limits of coverage)? 

v. With what reserve (deductible)? 

d. Workers' compensation in Colorado 

i. C.R.S. 8-40-202(1)(a)(IV), (V), and (VI):
(IV) . . . [A]ny person who may at any time be receiving training under any work or job training or rehabilitation program sponsored by any . . . institution of the state of Colorado or of any . . . private or parochial school or college and who, as part of any such work or job training or rehabilitation program of any . . . institution of the state of Colorado or of any . . . private or parochial school or college, is placed with any employer for the purpose of training or learning trades or occupations shall be deemed while so engaged to be an employee of the respective . . . institution of the state of Colorado or of the . . . private or parochial school or college sponsoring such training or rehabilitation program unless the following conditions are met, in which case the placed person shall be deemed an employee of the employer with whom he or she is placed:
 (A) The sponsoring entity and the employer agree that the employer shall cover the placed person under the employer's workers' compensation insurance;
 (B) The employer does in fact insure and keep insured its liability for workers' compensation as provided in articles 40 to 47 of this title and does in fact cover the placed person under such insurance; and
 (C) . . . [T]he employer has been provided with notice of the provisions of this subparagraph (IV) and of subparagraphs (V) and (VI) of this paragraph (a).
 (V) In the event a person placed with an employer is deemed an employee of the employer pursuant to subparagraph (IV) of this paragraph (a), the sponsoring entity shall not be subject to any liability for or on account of the death of or personal injury to the person so placed.  In the event such person is deemed an employee of the sponsoring entity pursuant to the said subparagraph (IV), the employer shall not be subject to any liability for or on account of the death of or personal injury to the person and shall not be required to carry workers' compensation insurance or to pay premiums for workers' compensation insurance with respect to the person.
(VI) The rate of compensation for a person placed pusuant to subparagraph (IV) of this paragraph (a) if accidentally injured or, if killed, for dependents of such person shall be based upon the wages normally paid in the community in which such person resides or in the community where said work or job training or rehabilitation program is being conducted for the type of work in which the person is engaged at the time of such injury or death, as determined by the director . . . . 

. (ii) Kinder v. Industrial Claim Appeals Office, 976 P.2d 295 (Colo.App. 1998) – unpaid student interns with sponsoring employer for training should have an average weekly wage imputed to them so that medical impairment benefits for the whole person impairment may be calculated and awarded. 

i. Unemployment insurance in Colorado
C.R.S. 8-70-132.  Employment does not include – educational institution.  "Employment" does not include services performed by an individual who is enrolled at a nonprofit or public educational institution, which normally maintains a regular faculty and curriculum and normally has a regularly organized body of students in attendance at the place where its educational activities are carried on, as a student in a full-time program taken for credit at such institution, which combines academic instruction with work experience, if such service is an integral part of such program and such institution has so certified to the employer; except that this section shall not apply to service performed in a program established for or on behalf of an employer or group of employers. 

i. Immunity 

i. Charitable immunity – Hemenway v. Presbyterian Hospital, 419 P.2d 312 (Colo. 1966), nonprofit association existing solely for religious, charitable and educational purposes cannot be required to satisfy a judgment against it out of its trust fund.  The "trust fund doctrine," however, does not bar an action against a charitable institution based on the tort of its agent but does prohibit the levying of an execution under a judgment on any property that is a part of the charitable trust. 

i. C.R.S. 7-123-105.  Nonprofit corporation code.  Prevents execution of judgment on trust fund assets, but does not limit execution to extent nonprofit corporation would be reimbursed under an insurance policy. 

III. Academic Obligations 

A. Basic contractual rights of student defined in the "contract of enrollment" 

1. Start with enrollment agreement and catalogue 

2. But, subsumes anything else upon which the student has reason to rely even if not deemed official. 

3. Use of a "learning agreement." 

a. Define the rights and responsibilities of the student and each of the other parties 

b. Effect is to modify the contract of enrollment 

B. Rights of student include academic obligations of the institution 

1. Educational malpractice: 

a. Holding out an educational outcome that is clearly unrealistic or not achieved out of the fault of the institution 

IV. Civil Rights 

A. Very serious issue 

1. Because of the tripartite relationship, there is less control by the institution. 
2. But, an internship, as an integral part of academic enterprise, is almost always a covered institutional activity. 

B. If a "covered activity," there is an absolute obligation on the part of the institution not to discriminate against "protected classes." 

1. There is also a reciprocal obligation not to discriminate against others in seeking not to discriminate against a protected class. 

a. Very delicate issue of reverse discrimination. 

C. What is discrimination? 

1. Keeping person out or letting others in. 

2. Favorable or unfavorable treatment. 

3. Hostile environment, including sexual harassment. 

D. Different burden for different categories 

1. Race. 

a. Almost absolute bar against use as a classification to deny benefits or access. 

b. Very difficult "reverse discrimination" issue. 

i. Podborewski v. Kirwan: minority scholarships are acceptable only if to remedy present discrimination. 
ii. Hopwood v. Texas: affirmative action in admissions suspect. 

iii. If worksite wants exclusively minorities to fulfill affirmative action goal, institution cannot assist worksite by excluding others from consideration. 

2. Sex 

a. Bona fide occupational qualification ("BFOQ") test. 

b. Eligibility based on sex must be clearly and inextricably related to actual requirements of job 

i. For example, rape counseling. 

c. Convenience or convention are not sufficient bases to discriminate on the basis of sex. 

i. Accommodation may be required. 

d. d. Stereotyping is precluded: 

i. Physical requirements must be related to actual work. 

ii. Fact that work may require heavy lifting, for example, is NOT basis for sex exclusion. 

3. Handicap/disability. 

a. Reasonable accommodation test. 

i. Tremendously increased pressure as a result of the Americans With Disabilities Act 

ii. Institution must reasonably accommodate to the needs of the students. 

a. Translates to a mandate to reasonably seek placements that accommodate special needs. 

b. Institution must know of handicap to accommodate to it. 

i. Handicapped student must declare handicap. 

a. Institution is not expected to surmise handicap, even if it is obvious. 

c. Institution must make use of information available to it to protect student and worksite. 

i. Act on information regarding a disability that may limit the ability of the student to participate in certain types of work, expose the student to risk of harm, or create risk of harm to others . 

d. Potential liability on the part of the institution for assigning a student to a position that is uniquely harmful to the student. 

i. Student with dust allergy assigned to a highdust environment. 

e. Potential liability on the part of institution for assigning a student to a position that could be uniquely harmful to other. 

i. Student subject to seizures assigned to drive a motor vehicle. 

f. But note implications of Student and Family Educational Rights and Privacy Act (Buckley Amendment). 

i. Limitation on the right of the institution to release "personal information" about a student to third parties. 

ii. Delicate balance between student's right of privacy and protecting the interests of the student and others. 

a. Obligation is to accommodate disability, not guarantee placement of choice.  If student doesn't permit disclosure, institution can deny placement where there is any likelihood that the student will be required to perform hazardous work. 

E. Other protected classes. 

1. Function of evolving federal and state law. 

a. Marital status. 

b. Sexual preference. 

c. Age. 

i. Applicability of Age Discrimination in Employment Act (ADEA)—applies to individuals 40 and older. 

d. Military service. 

V. The Student as Employee—Tax and Compensation Issues 

A. Intern as employee 

1. Definition of independent contractor. 

a. Greater specialized skills than a typical employee. 

b. Greater opportunity and risk for profit or loss (e.g., payment on completion of work, not by hour). 

c. Greater investment in equipment and facilities (and possible use of own employees). 

d. Less permanent relationship with the worksite organization. 

e. Greater control over the manner through which the work is performed. 

2. Very rare for intern to so qualify 

a. IRS does not like independent contractor basis 

b. Saying so does not make it so 

3. If not independent contractor, then considered employee 

a. Compensation is a separate issue 

i. Issue of application of Fair Labor Standards Act—minimum wage and overtime law 

ii. Trainee exception 

a. His or her training, even though it includes the actual operation of the facilities of the employer, is similar to training that would be given in a vocational [sic] school; 

b. the training is for the benefit of the individual; 

c. the individual does not displace regular employees, but works under their close supervision; 

d. the employer that provides the training derives no immediate advantage from the activities of the individual, and, on occasion, its operations may actually be impeded; 

e. the individual is not necessarily entitled to a job at the conclusion of the training period; and 

f. the employer and the individual understand that the individual is not entitled to wages for the time spent in training. 

iii. Need to fulfill ALL of the criteria—within reason 

4. If NOT excluded, then student must receive minimum wage. 

a. Form of payment does NOT determine whether student is or is not due minimum wage. 

b. Calling payment a stipend or scholarship does not make it so 

5. If excluded, student may receive stipend or reimbursement for expenses. 

a. Calling payment a "stipend" or "reimbursement" does not make it so. 

i. "Reimbursement" based on hours worked will almost surely be held to be compensation, and subject to FLSA requirements. 

B. B. Taxation of student intern income 

1. 1. If employment, income IS taxable 

a. a. Independent contractor status simply affects withholding, NOT taxation 

VI. Intellectual Property and Student Created Works 

A. Works made for hire—generally work performed by employee for employer is a "work made for hire" and intellectual property right belongs to employer. 

1. Question as to who owns—independent contractor; whose employee. 

2. Agreements, assertion of rights, copyright protection. 

B. Confidentiality 

VII. Conclusion 

1. Experiential learning is complex, and certainly not risk free. 
2. But, it is a low risk arena, provided certain reasonable precautions are used—primary of which is to consult counsel, and to outline expectations in writing. 

Footnotes:
1.Presented at the Fall 1999 Internship Conference, Colorado State University, October 7, 1999.
2.This outline was adapted from an outline from Michael B. Goldstein of the law firm of Dow, Lohnes & Albertson. 

 

