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PUBLIC POLICY WRONGFUL DISCHARGE 

I.  LORENZ ELEMENTS. 

"An at-will employee, therefore, will establish a prima facie case for wrongful discharge under the public-policy exception if the employee presents evidence on the following elements:  

that the employer directed the employee to perform an illegal act as part of the employee's work related duties or prohibited the employee from performing a public duty or exercising an important job-related right or privilege; 

that the action directed by the employer would violate a specific statute relating to the public health, safety, or welfare, or would undermine a clearly expressed public policy relating to the employee's basic responsibility as a citizen or the employee's right or privilege as a worker; and 

that the employee was terminated as the result of refusing to perform the act directed by the employer.  

To these elements we add the additional requirement that the employee present evidence showing that the employer was aware, or reasonably should have been aware, that the employee's refusal to comply with the employer's order or directive was based on the employee's reasonable belief that the action ordered by the employer was illegal, contrary to clearly expressed statutory policy relating to the employee's duty as a citizen, or violative of employee's legal right or privilege as a worker." 

Martin Marietta Corp. v. Lorenz, 823 P.2d 100 (Colo. 1992) 

II.  POST- LORENZ. 

A. "[T]he term public policy is not subject to precise definition." 

Rocky Mountain Hospital and Medical Services v. Mariani, 619 P.2d 519 (Colo. 1996). 

B. "[P]ublic-policy wrongful discharge is not subject to precise definition." 

Crawford Rehabilitation Services, Inc. v. Weissman, 938 P.2d 540, 552 (Colo. 1997). 

C. "As a general matter, the public policy exception allows at-will employees to pursue claims for wrongful discharge if they allege that they were discharged because they either (1) refused to engage in conduct that would violate public policy, or (2) engaged in conduct that is protected or encouraged as a matter of public policy."  

Coors Brewing Company v. Floyd, Colorado Supreme Court, January 11, 1999 ( www.cobar.org/members/opinions/sc1999/sc0111d.htm). 

III.  SOURCES OF PUBLIC POLICY. 

A. Statutes—"The General Assembly is the branch of government charged with creating public policies, and the courts may only recognize and enforce such policies." 

Crawford Rehabilitation Services, Inc. v. Weissman, 938 P.2d 540, 553 (Colo. 1997). 

B. "Administrative regulations may be sources of public policy in limited circumstances . . . ." 

Crawford Rehabilitation Services, Inc. v. Weissman, 938 P.2d 540, 553 (Colo. 1997). 

C. Statutorily authorized professional ethics codes, if the provision: 

1.serves the interest of the public, rather than the interests of the profession; 

2.does not concern merely technical matters or administrative regulations; 

3.provides a clear mandate to act or  not to act in a particular way; 

4.is sufficiently concrete to notify employers and employees of the behavior it requires; and 

5.serves public interests that outweigh the need of an employer to make legitimate business decisions. 

Rocky Mountain Hospital and Medical Services v. Mariani, 619 P.2d 519 (Colo. 1996). 

Some statutes authorizing rules of professional conduct: 

Accountants—C.R.S. § 12-2-104; Attorneys—Rule 241.6. Lawyer Discipline; Audiologists—C.R.S. § 12-5.5-105; Dentists and Dental Hygienists—C.R.S. § 12-35-118; Druggists, Pharmacists—C.R.S. § 12-12-22-101; Educators—C.R.S. §§ 22-9-103, 22-60.5-107; Engineers and Surveyors—C.R.S. § 12-25-107; Hospital Employees and Professionals with Hospital Professionals—C.R.S. § 25-3-103.5; Mental Health Professionals—C.R.S. § 12-43-211; Nurses—C.R.S. § 12-38-103(10)(a); Optometrists—C.R.S. § 12-40-125; Physical Therapists—C.R.S. § 12-41-124; Physicians—C.R.S. §§ 10-16-603, 12-36-117; Podiatrists—C.R.S. § 12-32-107; Public Safety Officials—C.R.S. § 24-33.5-1206.6; Real Estate Appraisers—C.R.S. § 12-61-710; Veterinarians—C.R.S. § 12-64-111. 

IV.  NOT ALL "PUBLIC POLICIES" WILL SUPPORT A WRONGFUL DISCHARGE CLAIM. 

A. Clear and Specific. 

Martin Marietta Corp. v. Lorenz, 823 P.2d 100 (Colo. 1992) ("specific statute" or "clearly expressed public policy"); Lampe v. Presbyterian Med. Ctr., 590 P.2d 513 (Colo. App. 1978); Pittman v. Larson Distributing Co., 724 P.2d 1379, 1385 (Colo. App. 1986); Corbin v. Sinclair Marketing, Inc.,  684 P.2d 265 (Colo. App. 1984); Rocky Mountain Hospital and Medical Services v. Mariani , 619 P.2d 519 (Colo. 1996) ("clear mandate"). 

B. Important, Widely Accepted, Substantial and Fundamental. 

C. Truly Impacts the Public. 

D. The matter "leads to an outrageous result clearly inconsistent with a stated public policy." 

Crawford Rehabilitation Services, Inc. v. Weissman, 938 P.2d 540, 552 (Colo. 1997). 

E. Balancing Test – Does It Outweigh At-Will Employment 

"The at-will nature of the employment relationship is a matter of public policy." 

Crawford Rehabilitation Services, Inc. v. Weissman, 938 P.2d 540, 546 (Colo. 1997). 

"Not all potential sources of public policy are of sufficient gravity to outweigh the precepts of at-will employment."  

Crawford Rehabilitation Services, Inc. v. Weissman, 938 P.2d 540, 553 (Colo. 1997). 

*For source of all wisdom concerning the above-listed factors, see Sabey & Moore, "Crawford's Balancing Test: At-Will Employment Versus Public Policy Wrongful Discharge," 27 The Colorado Lawyer, No. 11, p. 89 (Nov. 1998). 

V. CONFRONTING THE EMPLOYER. 

A. Martin Marietta Corp. v. Lorenz, 823 P.2d 100 (Colo. 1992). 

"Employee must present evidence showing that the employer was aware, or reasonably should have been aware, that the employee's refusal to comply with the employer's order or directive was based on the employee's reasonable belief that the action ordered by the employer was illegal, contrary to clearly expressed statutory policy relating to the employee's duty as a citizen, or violative of the employee's right or privilege as a worker." 

B. Middlemist v. BDO Seidman, LLP, 958 P.2d 486 (Colo. App. 1997), cert. denied June 22, 1998. 

"[A]lthough [plaintiff] thought Collins had acted unethically, she did not inform the managing partner because Collins was her immediate supervisor. . . .  [W]hile she remained as an employee, she did not find it necessary to tell any co-workers that she thought Collins' behavior was unethical.  Moreover, there is no evidence in the record that defendants directed plaintiff to withhold information concerning the alleged unethical behavior.  Thus, plaintiff failed to establish a prima facie case of retaliation . . .." 

C. Coors Brewing Company v. Floyd, Colorado Supreme Court, January 11, 1999 ( www.cobar.org/members/opinions/sc1999/sc0111d.htm). 

"Floyd makes no allegation that at any time he refused to engage in the illegal acts that his supervisors allegedly directed him to do. . . .  [N]ot once did he express an unwillingness to follow his superiors' instructions, refuse to participate in the illegal investigations, or blow the whistle on this alleged criminal enterprise.  . . . Floyd's complaint fails to state a claim for wrongful discharge under the public policy exception." 

D. Hoyt v. Target Stores, 28 The Colorado Lawyer, No. 1, p. 143 (Jan 1999). 

1. Majority:  "Under such circumstances, a formal complaint to Target about its travel reimbursement policy would have been a futile gesture.  . . . We are unaware of any decision by the supreme court or any panel of this court holding that the formal filing of . . . a complaint [with an administrative agency] by an employee is a prerequisite for a claim of wrongful discharge in violation of public policy." 

2. Dissent:  "I would further hold that, even if Hoyt had a reasonable belief that Target was violating the provisions of the Wage Claim Act, she was required to express her concerns to her superiors or file a complaint with a governmental agency, and that she may not predicate a claim of wrongful discharge in violation of public policy on actions which may fairly be characterized as self-help." 

3. Petition for Certiorari Pending. 
VI.  WHAT IF THE EMPLOYEE'S ACTIONS WERE BASED UPON A MISTAKEN BELIEF? 

A. "In order to negate the applicability of the public policy exception, the defendants needed to show only that the statute would not have been violated." 

Farmer v. Central Bancorporation, Inc. , 761 P.2d 220, 221 (Colo. App. 1988). 

B. Plaintiff's Reasonable Belief. 

—Title VII-type Retaliation Standard or Simply a Test of the Plaintiff's Motivation? 

C. Some Elements of the Current Prima Facie Claim Do Not Involve Consideration of Whether the Employee's Belief Was Reasonable, i.e., 

Whether the Employer's Directive Would Have Caused the Employee to (1) Do Something Illegal, (2) Violate a Public Duty or (3) Give Up Job-Related Rights; and 

Whether the Employee was Discharged for the Exercise of a Statutory Right or Performance of a Statutory Duty. 

D. Might the Answer Depend on Whether the Employee's Mistake Was About the Law, Interpretation of the Law, the Facts or Mixed Question of Law or Fact? 

E. Might the Answer Depend on the Type of Claim Being Asserted — Job Rights, Public Duty, or Illegal Acts? 

VII.  WHISTLE-BLOWER CLAIMS . 

A. Mark Sabey – Colorado Lawyer, November 1998. 

"The court appears unwilling . . . to recognize common-law whistle-blower claims that have no statutory basis." 

B. Supreme Court's Dicta — January 11, 1999. 

"[I]n order to keep his or her job, an employee is not required to forsake an important public duty (such as whistle-blowing) or to forgo a job-related right or privilege." 

Coors Brewing Company v. Floyd, Colorado Supreme Court, January 11, 1999 ( www.cobar.org/members/opinions/sc1999/sc0111d.htm), at footnote 2. 

C. Possible Grounds for a Public Duty to Blow the Whistle. 

1. Duty Just Exists — Common Law. 

2. The Statute Violated by Employer. 

3. Statute or Regulation Imposing a Duty to Report. 

a. Duty to report crimes.  C.R.S. § 18-18-115. 

b. Webster v. Konczak Corp., 98 CJ C.A.R. 3428 (Colo. App. 1998) (regulation requiring licensees to report violations or suspected violations of gaming statutes or regulations). 

c. Others. 

4. Whistle-blower Retaliation Statutes. 

E.g., C.R.S. § 24-114-102 (protecting whistle-blowers who are employees of state contractors); C.R.S. § 24-50.5-101 et seq. (protecting whistle-blowers who are state employees). 

VIII.  EXCLUSIVE STATUTORY REMEDY FOR RETALIATION. 

A. General Exclusive Remedy Caselaw. 

1. If a statute confers new rights or duties, unknown at common law, and provides a particular means for their enforcement, the designated remedy excludes all others. 

2. Creation of a private right of action by statute does not bar pre-existing common-law rights unless the legislature expressed its intent to do so. 

See, e.g., Silverstein v. Sisters of Charity, 559 P.2d 716, 718 (Colo. App. 1976); Holter v. Moore & Co., 681 P.2d 962, 965 (Colo. App. 1983); Minnick v. City & County of Denver, 784 P.2d 810, 812 (Colo. App. 1989);  Farmers Group, Inc. v. Williams, 805 P.2d 419 (Colo. 1991); Brooke v. Restaurant Services, Inc., 906 P.2d 66 (Colo. 1995). 

B. Public Policy Wrongful Discharge Cases. 

1. Gamble v. Levitz Furniture, 759 P.2d 761 (Colo. App. 1988), cert. dism'd, 782 P.2d 1197 (Colo. 1989);  Corbin v. Sinclair Marketing, Inc. 684 P.2d 265, 267 (Colo. App. 1984).  But see,  Weissman v. Crawford Rehab. Services, 914 P.2d 380, 388 (Colo. App. 1995), rev'd on other grounds, 938 P.2d 540 (Colo. 1997);  Hoyt v. Target Stores, 28 The Colorado Lawyer , No. 1, p. 143 (Jan 1999). 

2. Smith v. Colorado Interstate Gas, 777 F. Supp. 854 (D. C. Colo. 1991); Miles v. Martin Marietta, 861 F. Supp. 73, 79 (D.C. Colo. 1994). 

C. Defense Arguments. 

1. Exclusive remedy caselaw generally deals with the issue of whether a statute precludes pre-existing common law claims. 

2. Public policy wrongful discharge is not an independent common law claim.  It is dependent upon statute or statutory authorization. 

3. There is no public policy wrongful discharge claim that pre-exists the statute or regulation that establishes the public policy.  Therefore, the designated remedy excludes all others. 

Alternative Argument. 

1. Public policy wrongful discharge is based on the premise that the public policy established by the legislature must be vindicated.  

2. Where the legislature addressed retaliation, the public policy has been decided. 

3. The courts cannot add to the remedies the legislature thought were appropriate. 

IX.  COLORADO JURY INSTRUCTIONS. 

A. Refusal to Comply with Employer's Directive. 

1. During the course of the plaintiff's employment with the defendant, the defendant directed the plaintiff (not) to (describe the action, omission or conduct that would have either (1) violated a specific statute relating to the public health, safety or welfare, or (2) undermined a clearly expressed public policy relating to plaintiff's basic responsibility as a citizen, or (3) prevented the plaintiff from exercising an important work-related right or privilege.); 

2.Plaintiff refused to comply with the defendant's directive because plaintiff reasonably believed that to do so would have been (illegal) (contrary to plaintiff's duty as a citizen) (a violation of plaintiff's legal right or privilege as a worker); 

3.The defendant was aware or reasonably should have been aware that plaintiff's refusal to comply with the defendant's directive was based on plaintiff's reasonable belief that to do so would have been (illegal) (contrary to plaintiff's duty as a citizen) (a violation of plaintiff's legal right or privilege as a worker); and 

4.Defendant (constructively) discharged plaintiff because plaintiff refused to comply with the defendant's directive. 

Colorado Jury Instructions 3d, Civil 31:9 

B. Advisory Instruction. 

If you find that the defendant directed the plaintiff (not) to (describe action, omission or conduct set forth in paragraph 1 of Instruction 31:9), then you are advised that had plaintiff complied with the defendant's directive, plaintiff's conduct would have been (illegal) (contrary to plaintiff's duty as a citizen) (or) (a violation of plaintiff's legal right or privilege as a worker). 

Colorado Jury Instructions 3d, Civil 31:11 

C. Retaliation for Exercising a Specific Statutory Right or Duty. 

1. The plaintiff was employed by the defendant; 

2. The defendant (constructively) discharged the plaintiff; and 

3.The defendant (constructively) discharged the plaintiff because the plaintiff (describe exercise of specific statutory right or performance of specific statutory duty, e.g., filed a claim for workmen's compensation benefits). 

Colorado Jury Instructions 3d, Civil 31:10.
