D.C. CIRCUIT RULES THAT EMPLOYER MUST PAY
ARBITRATION COSTS OF EMPLOYMENT DISPUTE 
In Cole v. Burns International Security, 105 F.3d 1465 (D.C. Cir. 1997),1 the United States Court of Appeals for the District of Columbia Circuit upheld the enforceability of pre-employment agreements to arbitrate all employment disputes, including those for discrimination in employment. 

Cole's lawsuit grew out of an ordinary employment relationship. He sought work as a security guard with Burns International ("Burns"), which required all prospective employees to sign an agreement that (1) waived his/her right and the company's right to a jury trial of any employment disputes, and (2) allowed the company, at its option, to insist on arbitration of any dispute arising out of his/her employment, including claims of discrimination. Cole signed the contract and began work at Burns. Two years later, the company fired him and Cole filed suit in federal court alleging racial discrimination and retaliation against Cole for his complaint about the sexual harassment of another employee. The District Court granted the company's motion to compel arbitration and dismissed the complaint. 

Following the rulings of most federal appellate courts to have considered the issue in recent years, the D.C. Circuit held that the agreement to arbitrate employment claims was enforceable. The court thus rejected the contrary position of the EEOC. The court held that an individual did not give up substantive rights, but merely agreed to pursue them in arbitration rather than in court. The use of arbitration rather than courts would be acceptable provided that (1) the arbitrators were neutral; (2) the rules allowed "more than minimal discovery"; (3) the award was in writing; and (4) the employee could get the same kind of relief he could get in court. The court added that arbitration awards were reviewable in court for "manifest disregard of the law." Although the courts have defined this standard in different ways, it means essentially that the arbitrators ignored the law. 

The D.C. Circuit added a unique requirement to enforcement of these contracts that no other federal appellate court has demanded. Concerned that the prospect of paying high daily fees for arbitrators would discourage some employees from seeking relief at all, the court ruled that the agreement could not be construed to require the employee to pay "all or part of the arbitrator's fees and expenses." The court stated that it is "not problematic" to require the employee to pay filing fees or other administrative costs, but the agreement to arbitrate would be unenforceable if the employee had to bear the daily costs for the arbitrator. 

The D.C. Circuit, whose rulings apply only in the District of Columbia, has interpreted an ordinary contractual arbitration clause in a way that no other federal court has adopted. Before modifying existing agreements to arbitrate employment disputes, it would be prudent to see whether other courts adopt the holding of the court in Cole. 

Footnotes 
1The full text of this decision is available on the world wide web at http://www.ll.georgetown.edu/Fed-Ct/Circuit/dc/opinions/96-7042a.html. 

