TITLE VII PROTECTS FORMER EMPLOYEES
AGAINST DISCRIMINATORY RETALIATION 
In Robinson v. Shell Oil, No. 95-1376, (decided February 18,1997)1, the Supreme Court ruled that the anti-retaliation provision of Title VII applies to former employees as well as current employees. Title VII, which prohibits employment discrimination, also prohibits an employer from retaliating against an employee who has invoked the protections of Title VII or has assisted others who have invoked it. This anti-retaliation provision serves the purpose, in the words of the Supreme Court, of "maintaining unfettered access to statutory remedial mechanisms." 

The facts of Robinson illustrate a common example of Title VII cases. Mr. Robinson worked for Shell Oil for a number of years, but the company fired him in 1991. He filed a charge with the EEOC, alleging that he had been fired because of his race. While his charge was pending, he applied for a job with another company which called Shell Oil for a reference. Robinson claimed that Shell Oil "gave him a negative reference in retaliation for his having filed the EEOC charge." He then sued Shell Oil, asserting a violation of the anti-retaliation provision. The district court dismissed his case, and the court of appeals eventually upheld the dismissal. 

In an opinion by Justice Thomas, the former head of the EEOC, the Supreme Court unanimously reversed, and ruled that the anti-retaliation provision covered former employees as well as current ones. Finding the statutory term "employees" ambiguous, the Court held that the purpose of Title VII would best be served by interpreting the anti-retaliation provisions to cover former employees. 

The Court's decision provides an extra reason for caution in responding to requests for references for former employees. Some employers already limit what they will say to avoid any possibility of a claim for defamation by a former employee or to avoid potential liability to third parties. The Robinson decision allows a former employee who participated in a Title VII case against his former employer to claim that any subsequent negative evaluation is retaliation for his involvement in the discrimination charge. 

How long does this protection last for a former employee? For as long a period as would permit the factual conclusion that the employer's negative job reference was made in retaliation for the former employee's participation in a Title VII case. One recent district court decision found it to be a jury issue, where the employer gave the negative reference three years after the employee participated in the Title VII case. Haynes v. Shalala, 902 F. Supp. 259 (D.D.C. 1995). The trial judge reasoned that this was the first time the employer had the opportunity to retaliate. 

1The full text of this decision is accessible on the World Wide Web at http://supct.law.cornell.edu/supct/html/95-1376.ZO.html.
