THE ADA: WHO IS DISABLED? WHO IS QUALIFIED? 

The Americans with Disabilities Act ("ADA") prohibits employers from discriminating against a qualified individual with a disability in any terms and conditions of employment, including applications for employment, hiring, promotion, discharge, wages, and training. 42 U.S.C. § 12112(a). 

One problem for employers in complying with the ADA is that it may not be obvious which of their employees, if any, are individuals entitled to protection under the ADA. An employer is provided some protection in this regard, however, because an employer is not required to offer an accommodation to an employee unless the employer knows the employee has a disability. See Bacon v. Great Plains Manufacturing Co., 1997 U S Dist. LEXIS 2648 (D. Kan. 1997). Similarly, an employee, obviously disabled or not, may be required to ask for a specific accommodation before the employer is obligated to offer one. See Willis v. Conopco, Inc., 108 F.3d 282 (11th Cir. 1997). Courts are not all in agreement, however, that the employee bears the burden to ask for a specific, reasonable accommodation. See Beck v. University of Wisconsin Board of Regents, 75 F.3d 1130 (7th Cir. 1996) (requiring employer to engage in "flexible interactive" process with employee after accommodation is requested) and Borkowski v. Valley Cent. School Dist., 63 F.3d 131 (2d Cir. 1995) (shifting burden to employer to show accommodation will pose undue hardship and merging issues of reasonableness/undue hardship). 

Assuming, however, that an employer is presented with a request for accommodation by an employee with a disability, what should the employer do? How does the employer decide whether or not the employee is protected by the act and what the company's responsibility is toward that employee? 

Any analysis regarding coverage or protection under the ADA must always begin with the question, "is the employee disabled within the meaning of the ADA?" The ADA only applies to "otherwise qualified" individuals who have a disability. An individual with a disability is defined as one who "is unable to perform a major life activity that the average person in the general population can perform," has an impairment that "significantly restricts the condition, manner or duration in which an individual can perform a particular activity as opposed to the condition, manner or duration in which the average person in the general population can perform the same activity," or is regarded as having such impairment. 42 U.S.C. § 12102(2). 

Definition notwithstanding, the ADA is perhaps the most difficult of all federal anti-discrimination laws to apply in the abstract. The remainder of this article, therefore, is a series of examples taken from actual court decisions applying the ADA. This article does not suggest that all courts would agree with the decisions cited in this article. This article is intended only to provide some examples of how various courts have dealt with the emerging issues under the ADA and is not intended to provide legal advice. If you have a specific fact situation you are concerned about you should consult your own legal counsel or find an experienced employment law firm. 

1. You are a Human Resource manager for a large hospital. You determine that a nurse anesthetist has been using one of the drugs normally used as an anesthetic. You confront the nurse who tells you that she is currently in a drug rehabilitation program and no longer using drugs but admits having taken drugs belonging to the hospital (although not on duty) prior to entering the rehabilitation program. Is the nurse an "otherwise qualified" individual with a disability or may you terminate her employment because of her prior acts and drug use? 

The nurse is not protected by the ADA. The exception under the ADA for "current" drug users need not be construed as meaning using drugs right now, today. According to the United States Court of Appeals for the Fourth Circuit, "current," does not mean "immediate," and a hospital was allowed to terminate a nurse who was currently in a drug rehabilitation program but who admitted using drugs during her employment at the hospital. Shafer v. Prestone Memorial Hospital, 107 F.3d 274 (4th Cir. 1997).
  

2. You are the employment manager for a large metropolitan area. A hemophiliac has applied for a position as a fire fighter. Are you creating potential liability for the city if you refuse to consider his application for the fire fighter training program? 

The hemophiliac is not entitled to protection or accommodation under the ADA because he is not "disabled." In Bridges v. City of Bossier, 92 F.3d 329 (5th Cir. 1996), the individual had a very mild case of hemophilia which did not limit any major life activity. The individual was, however, prevented from becoming a fire fighter because exposure to major trauma is a necessary part of being a fire fighter. The fact that the individual was prevented from performing this one position, however, does not make him "disabled" within the meaning of the ADA. See also Gilbert v. Storage Technologies Co., 1996 U S App. LEXIS 26656 (10th Cir. 1996) (holding that employee with asthma who was prevented by disease from working at only one of defendant's job locations was not entitled to accommodation).
  

3. As the manager of the transit system for a major metropolitan city you regularly have to review fitness for duty records for your employees who drive buses. You have two employees whose medical records show they have high blood pressure. One employee has no symptoms in conjunction with the high blood pressure while the second employee has a history of heart attacks and, in fact, failed his most recent mandatory medical examination. Are both these employees entitled to some type of accommodation for their high blood pressure? 

Neither employee is entitled to any accommodation. The first employee has no symptoms and no limitations connected with the high blood pressure and therefore is not considered "disabled," because she is not limited in any major life activity. Oswalt v. Sara Lee Corp., 74 F.3d 91 (5th Cir. 1996) (facts reported at 889 F. Supp. 253 (N.D. Miss. 1995)). The second employee is not an "otherwise qualified" individual because the only accommodation he could seek is an indefinite leave of absence pending his condition improving. Myers v. Rose, 50 F.3d 278 (4th Cir. 1995). See also Vande Zande v. State of Wisconsin, 44 F.3d 538 (7th Cir. 1996) (holding allowing employee to work at home was not reasonable accommodation as a matter of law) and Johnson v. Foulds, Inc., 1997 U S App. LEXIS 3386 (7th Cir. 1997) (holding request to hold secretary's job open for indefinite period or allow her to work from home was not reasonable accommodation). The two courts reached their conclusions on high blood pressure despite the fact that ADA regulations state that high blood pressure is a disability. 29 C.F.R. § 1630.2. 
4. One of the employees of your manufacturing plant initiates a fight while on company property and you fire him. The employee sues the company because he has epilepsy and therefore has a disability. Should you settle immediately or contest the suit? 

Contest the suit. It is normally permissible to fire an employee with a disability for misconduct or other behavior not related to or caused by the disability. Taylor v. Dover Elevator System, Inc., 917 F. Supp. 455 (N.D. Miss. 1996). See also Harris v. Polk County, Iowa, 103 F.3d 696 (8th Cir. 1996) (employer is not required to overlook violation of law even if employee claims violation was disability related).
  

5. A very heavy employee comes to you and demands that the company provide her with a larger office because she is "uncomfortable" in the office she currently has because of her size. Other than being unhappy with her office space, the employee performs to expectations on all job functions and has had no attendance problems. Are you required to provide her with a new office space? 

Probably not. Obesity is only a disability if it "substantially limits" a major life activity. To the extent the employee can perform the normal daily functions of living and working without limitation, even if some functions are more difficult because of her extreme weight, she is not disabled. See Hazeldine v. Beverage Media, Inc., 954 F. Supp. 697 (S.D.N.Y. 1997) (holding employee's weight affected but did not limit major life activity). The EEOC Guidelines provide that obesity is a disability only in "exceptional circumstances." 29 C.F.R. § 1630. See also Clemons v. The Big Ten Conference, 73 Fair Empl. Prac. Cas. (BNA)  466, 1997 U S Dist. LEXIS 1939 (N.D. Ill. 1997) (holding that college football official fired for failure to meet standards including losing weight so he could follow the players was not disabled because his weight did not interfere with his other jobs). 
6. You are the hiring manager for a large telemarketing company. During your initial interview with a job candidate you observe that the candidate has many teeth missing. In your experience, individuals missing multiple teeth cannot speak clearly on the telephone and thus are not qualified to be telemarketers. Can you automatically reject this candidate? 

No. Your perceptions of this individual as unable to speak clearly because of her missing teeth make the individual "perceived as having a disability" and therefore protected under the ADA. You must interview the individual and determine if the missing teeth actually interfere with speech sufficiently so that the individual is not "otherwise qualified" before you can properly disqualify the individual from the position. See Johnson v. American Chamber of Commerce Publishers, Inc., 108 F.3d 818 (7th Cir. 1997).
  

As this article demonstrates, determinations regarding "disabled" and "qualified" and "accommodation" within the meaning of the ADA are very fact intensive and require legal, rather than practical analysis. Kutak Rock offers its clients a full service employment law practice, including advice on the ADA.

