EMPLOYMENT DISCRIMINATION 
DATE:  MAY 1996 

How can an employer protect itself against a suit for employment discrimination? The first action an employer can take is to educate its employees, particularly supervisors, about what conduct is prohibited by anti-discrimination laws and provide explicit guidelines for employee conduct. The employer must also emphasize that it expects all of its employees to adhere to the conduct guidelines at all times. Upper management should set an example by demonstrating appropriate
conduct at all times. 

The employer also must have in place a procedure for employees to report alleged discrimination and should make sure that its employees know those procedures. 

Although there are no specific requirements for reporting procedures, it is very important that the reporting system allow employees a choice of at least two individuals to whom reports of discrimination may be made. These two individuals should be in different departments or groups of the company, if possible. Giving employees a choice of persons to whom reports of discriminatory conduct may be made prevents an employee from alleging he or she could not report the conduct because the person to whom they would have to report is either the individual who is the subject of the complaint or a person supervised by the allegedly guilty party. As an example of alternative reporting positions, a company could require that reports of discrimination should be made to either an employee's second line supervisor or to a designated person in human resources. 

If a report of discrimination is made, an employer should respond promptly, make a thorough investigation and act firmly to end any inappropriate conduct. In several recent instances courts have dismissed discrimination suits because the employer acted promptly and effectively to correct discriminatory conduct once the aggrieved employee complained. For example, in Fleenor v. Hewitt Soap Co., 81 F.3d 48 (6th Cir. 1996), the United States Court of Appeals for the Sixth Circuit dismissed a Title VII claim for sexual harassment because as soon as the harassing conduct was reported the employer reprimanded the offending employee and the conduct stopped. Similarly, in EEOC v. Borg-Warner Protective Services Corp. d/b/a Wells Fargo Guard Services, No. 95-264, 1995 WL 755591 (E.D. La. 1995), also a Title VII case, the United States District Court for the District of Louisiana dismissed a claim of sexual harassment because the employer's response to the illegal conduct was "prompt, appropriate and reasonable." The judge held that the employer's action, which consisted of immediately suspending the accused employee and firing him following a brief investigation, relieved the employer of liability for the employee's conduct. 

Judge Charles L. Brieant of the United States District Court for the Southern District of New York came to the same conclusion in a Title IX suit in Pallett v. Palma, 914 F.Supp. 1018 (S.D.N.Y. 1996). In Pallett, two students who were allegedly sexually harassed by a professor initiated a grievance under the Iona College procedure established for discrimination complaints. As a result of the grievance, the professor apologized to the students. The college also suspended the professor. At this point, however, the students failed to continue with the internal grievance procedure and brought suit in federal court. Judge Brieant dismissed the students' suit, finding that to the extent the college failed to take appropriate action, it was prevented from doing so by the students' failure to proceed with the grievance procedure prior to filing suit. The same result was reached by the United States District Court for the Northern District of Illinois in Rushing v. United Airlines, 919 F.Supp. 1101 (N.D. Ill. 1996). See also Ellerth v. Burlington Industries, Inc., 912 F.Supp. 1101 (N.D. Ill. 1996). 

Conversely, however, an employer's failure to take appropriate measures in response to an employee's complaint of discrimination may result in the employer's liability for an employee's improper conduct. A California Superior Court jury recently awarded $1.5 million to a former KMart employee as a result of sexual harassment she received from her supervisor. The KMart employee had complained to KMart management about her supervisor's harassment. The KMart district manager entrusted with the investigation merely interviewed both the employee and her supervisor. The district manager did not interview any employees other than the complainant and her supervisor and made no attempt to either verify or disprove the allegations. The district manager did not instruct the supervisor about appropriate conduct or take any other remedial action. The district manager's sole response to the complaint was to report that allegations of discrimination were made by the employee and denied by the supervisor. 

The jury award against KMart in this case included $1.3 million in punitive damages based on the jury's finding that KMart had acted with malice and oppression (Nordlin v. KMart Corp., Cal. Super. Ct. No. 35243, 4/6/96). 

The very best way for an employer to avoid employment suits is stay informed about the laws governing employer obligations and their current interpretation. These laws, however, can be highly technical and are constantly changing. In 1995 alone approximately 30 states made significant changes to their state laws governing employment practices. An employer should identify a knowledgeable, experienced employment law firm that it can rely on to help prevent and solve any situations that arise. 

