COURT ESTABLISHES ABSOLUTE AFTER-ACQUIRED
EVIDENCE DEFENSE FOR EMPLOYERS AND LIMITS
PUBLIC POLICY WRONGFUL DISCHARGE 

On June 9, 1997, the Colorado Supreme Court issued a significant employment law opinion in a case, Crawford & Company v. Susan Weissman, in which two lawyers in Kutak Rock's employment law group, Mel Sabey and Mark Sabey, represented the employer, Crawford & Company ("Crawford"). As evidenced by the participation of several amicus curiae groups representing both employer and employee interests in the appeal, the Weissman decision is important in establishing the after-acquired evidence defense for employers and in shaping the ever-changing landscape of the wrongful discharge public policy exception to Colorado's at-will employment law doctrine. A brief summary of the case follows. 

Susan Weissman engaged in résumé fraud in order to obtain employment with Crawford. On her résumé and application, she omitted any reference to a previous five-year employment relationship with a company from which she had been fired. She filled in that five-year gap with false information and stated that she had never been discharged from any prior employment. Her deception was so effective that Crawford never discovered her misrepresentations when it checked her references or at any other time during her employment. After she was fired for misconduct, Weissman sued Crawford for breach of contract and promissory estoppel, claiming that Crawford had not followed its procedures for termination set forth in the employee manual. Weissman also asserted a wrongful discharge claim, alleging that Crawford fired her in violation of public policy, i.e., for contacting the Division of Labor about her right to take rest breaks during the workday. During her deposition, through careful questioning, Weissman's résumé fraud was first discovered. 

The Colorado Supreme Court in Weissman adopted the after-acquired evidence doctrine, recognizing an employer's right to assert an employee's résumé fraud or misconduct as a defense, even though the employer did not know about it at the time the employee was terminated. Based on the U.S. Supreme Court's decision in McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995), in which the Court ruled that after-acquired evidence is only a partial defense to federal discrimination claims (limiting the damages an employee can recover), there was a question as to whether the defense would be partial or absolute in this case. The Colorado Supreme Court held that, in light of Weissman's material résumé fraud, Crawford had an absolute defense to Weissman's breach of implied contract and promissory estoppel claims. In distinguishing McKennon, where statutory public policy concerns were at issue, the Colorado Supreme Court held that there is no public policy implicated in wrongful discharge claims predicated solely on contract or equity principles; the after-acquired evidence defense to those claims, therefore, is absolute. 

The Colorado Supreme Court declined to address the issue of whether the after-acquired evidence defense is a partial or absolute defense to claims of wrongful discharge brought under a public policy exception to the at-will employment doctrine. Instead, it stated that Weissman had failed to establish such a claim and pronounced new limits on the claim, a result which should be welcome to employers in light of the recent expansion of that doctrine in other cases. 

Weissman had claimed that she was discharged for inquiring of the Division of Labor about her right to take 10-minute rest breaks during the day. In supporting her claim that she was asserting a work-related right or privilege, Weissman relied upon a wage order related to rest breaks and statutes giving the Division of Labor authority to investigate alleged workplace violations. Although the Court of Appeals had relied upon these statutes in finding that the claim implicated Colorado public policy, the Colorado Supreme Court rejected that theory, stating: "We do not view Weissman's claim . . . as one that truly impacts the public." The Court seemed to weigh the particular public policy articulated, on the one hand, against at-will employment precepts, on the other, stating: "Not all potential sources of public policy are of sufficient gravity to outweigh the precepts of at-will employment." "Public policy 'must concern behavior that truly impacts the public in order to justify interference into an employer's business decisions.'" The Court's apparent adoption of a balancing test in this area should help employers in the future resist employees' efforts to expand the claim of public policy wrongful discharge further. 

While six justices agreed with the opinion, Justice Mullarkey filed a dissenting opinion. Justice Mullarkey adopted the position advocated by the amicus curiae employee groups that the after-acquired evidence doctrine should only be a partial defense, as in McKennon, to wrongful discharge claims based upon contract and estoppel theories. Similarly, she advocated that Weissman had stated a cognizable claim for wrongful discharge in violation of public policy.

