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SELECTIVE SUMMARY OF TITLE I: FACILITATING AFFILIATION AMONG BANKS, SECURITIES FIRMS AND INSURANCE COMPANIES 

Subtitle A  Affiliations 

Section 101  Glass-Steagall Act Repealed 

Repeals 12 U.S.C. § 377 (Glass-Steagall Act) (prohibited bank affiliation with organizations dealing in securities). 

Repeals 12 U.S.C. § 78 (prohibited certain persons dealing in securities from serving as officers, directors or employees of banks). 

Section 102 Activity Restrictions Applicable to Bank Holding Companies which are not Financial Holding Companies 

Amends Section 4(c)(8) of the BHCA – preserves 'closely related to banking' as determined by the FRB prior to enactment of the Act, deletes prior language pertaining to insurance. 

Section 103 Financial Activities 

Adds a new Section 4(k) to the BHCA permitting financial holding companies ("FHCs") to acquire companies and engage in activities that the FRB determines: 

--to be financial in nature or incidental to such financial activities; or 

--are complementary to financial activities and do not pose a substantial risk to safety or soundness. 

 Requires coordination between the FRB and Secretary of the Treasury in making financial in nature or incidental determinations. 

 Requires the FRB to take certain factors into account in making financial in nature or incidental determinations: 

 --purposes of the BHCA and the GLBA; 

--changes in the marketplace; 

--changes in technology; 

--whether the activity is necessary or appropriate to allow BHCs to: 

-compete effectively with any company seeking to provide financial services; 

-efficiently deliver information and services that are financial in nature through technological means; 

-offer customers any available or emerging technological means for using financial services or for the document imaging of data. 

 Specifies that certain activities shall be considered financial in nature: 

 --lending, exchanging, transferring, investing for others or safeguarding money or securities; 

 --insuring, guaranteeing or indemnifying against loss, harm, damage, illness, disability or death or providing and issuing annuities and acting as principal, agent or broker for purposes of the foregoing; 

 --providing financial, investment or economic advisory services, including advising investment companies; 

 --issuing or selling instruments representing interests in pools of assets permissible for a bank to hold directly; 

 --underwriting, dealing in or making a market in securities; 

 --engaging in activities the FRB has determined (on the date of enactment) to be closely related to banking; 

 --engaging, in the U.S., in certain activities that a BHC may engage in outside the U.S.; 

 --acquiring other companies through a securities affiliate (or certain insurance company investment adviser affiliates) as part of a bona fide underwriting, merchant or investment banking activity, including investment for the purpose of appreciation and resale, if: 

 -shares are not held by a bank or bank subsidiary (sunset provided for this restriction as applied to financial subsidiaries of banks if FRB and Treasury jointly authorize such subsidiaries to engage in merchant banking); 

-shares are held for a period of time to enable resale; 

-during the holding period, the BHC does not routinely manage or operate the company except as necessary to obtain a reasonable return upon resale; 

 FRB and Secretary of Treasury may issue joint regulations to implement this section, including limitations on transactions between these companies and depository institutions; 

 --acquiring other companies through an insurance company predominantly engaged in underwriting life, accident and health or property and casualty insurance (other than credit-related insurance) or issuing annuities, if: 

-shares are not held by a bank or bank subsidiary; 

-shares represent an investment in the ordinary course of business of such insurance company in accordance with state law governing such investments; 

-during the holding period, the BHC does not routinely manage or operate the company except as necessary to obtain a reasonable return upon resale. 

 Requires the FRB to define the following activities as financial in nature and the extent to which the same are financial in nature: 

--lending, exchanging, transferring, investing for others or safeguarding financial assets other than money or securities; 

--providing any device or instrumentality for transferring money or other financial assets; 

--arranging, effecting or facilitating financial transactions for the account of third parties. 

 Provides for 30 day after the fact notice for FHC to make permitted acquisitions or commence permitted activities.  Generally, permitted acquisitions and commencement of permitted activities (those deemed financial in nature and those the FRB is required to define above) do not require prior approval of FRB. 

 [Note that complementary activities must be approved on a case-by-case basis by the FRB.] 

Conditions for engaging in expanded activities: 

--In general: 

-all subsidiary banks are well capitalized and well managed; 

-BHC has filed an election to be an FHC and a certification re subsidiary banks. 

 --CRA: if any bank subsidiary of the FHC has received a rating of less than satisfactory in its most recent CRA examination, federal regulators are required to prohibit an FHC or bank from commencing any new financial in nature activity or acquiring a company engaged in such activity (excluding merchant banking and insurance company investments by an affiliate already engaged in such activities). 

 --In addition, an election to be an FHC is ineffective if the FRB finds that not all bank subsidiaries had achieved a satisfactory rating at their most recent examination and the FRB notifies the BHC within 30 days of filing declaration to be an FHC. (Limited exclusions are allowed for newly acquired banks.) 

If FRB finds that an FHC is engaged in financial in nature activities and the FHC is not in compliance with the general requirements, FRB is to give notice: 

--within 45 days of receipt, FHC is to enter into an agreement to comply with the general requirements; 

--until corrected, FRB may impose limitations on the conduct or activities of the FHC; 

--if not corrected within 180 days, FRB may require either: 

-divestment of any bank; or 

-at the election of the FHC instead to cease to engage in activities not permissible for a BHC under BHCA § 4(c)(8). 

Grandfathering for companies that are not BHCs and become FHCs after the date of enactment -- may continue to engage in any activity if: 

 --was engaged in such activity on 9/30/99; 

--the company is predominantly engaged in financial activities (meaning consolidated annual gross revenues, excluding bank revenues, from financial in nature activities represent at least 85% of the consolidated annual gross revenues of the company); and 

--engages only in same activities conducted on 9/30/99 and other activities permissible under GLBA. 

--expansion of grandfathered commercial activities through merger or consolidation is not permitted (but exception is provided for companies that own a licensed broadcasting station and the shares of which are under common control with an insurance company since 1/1/98, unless such company is acquired by a BHC that is one of the five largest domestic bank holding companies). 

--continuing 15% cap (of consolidated annual gross revenue, excluding bank revenues) on annual gross revenues from commercial activities. 

--cross marketing restrictions: 

-banks controlled by FHCs are prohibited from cross marketing the products of or permitting their products to be cross marketed by grandfathered commercial enterprises or companies whose shares are owned or controlled by companies invested in pursuant to the securities affiliate or insurance company investments provisions; 

-cross marketing restriction is not to apply to cross marketing through statement inserts or Internet web sites with companies invested in pursuant to the insurance company investments provisions so long as tying restrictions are not violated, the FRB determines that the arrangement is in the public interest, does not undermine the separation of banking and commerce and is consistent with safety and soundness. 

--banks controlled by FHCs are prohibited from engaging in covered transactions with affiliates controlled pursuant to this subsection. 

--grandfathering is subject to sunset after 10 years, may be extended for five years by FRB. 

Additional grandfathering for companies that are not BHCs and become FHCs after the date of enactment with respect to activities related to trading, sale or investment in commodities and underlying physical properties if:: 

--was engaged in such activity on 9/30/97; 

--attributed aggregate consolidated assets of the company held by the FHC pursuant to this section and not otherwise permissible are equal to not more than 5% of total consolidated assets of the BHC (subject to increases granted by FRB); 

--no cross marketing with affiliated banks. 

Section 104  Operation of State Law 

[Insurance topics are covered elsewhere] 

Section 105  Mutual Bank Holding Companies Authorized 

Mutual bank holding companies are to be regulated on terms comparable to those applicable to any other BHC. 

Section 106  Prohibition of Deposit Production Offices 

Amendment to definition of interstate branch. 

Section 107  Cross Marketing Restriction; Limited Purpose Bank Relief; Divestiture 

Variety of amendments to 12 U.S.C. § 1843(f) regarding non-bank banks. 

Section 108  Use of Subordinated Debt to Protect Financial System and Deposit Funds from "Too Big to Fail" Institutions 

 Requires FRB and Secretary of Treasury study and report to Congress with regard to establishing a requirement that large institutions have some portion of capital in the form of subordinated debt in order to bring market forces and market discipline to bear on such institutions. 

Section 109  Study of Financial Modernization's Effect on the Accessibility of Small Business and Farm Loans 

 Requires a study and report to Congress. 

Subtitle B Streamlining Supervision of Bank Holding Companies 

Section 111 Streamlining Bank Holding Company Supervision 

 Amends Section 5(c) of the BHCA: 

FRB may require BHCs and subsidiaries thereof to submit reports to keep the FRB informed as to financial condition, risk management systems and transactions with depository institution subsidiaries and compliance with the GLBA and other federal laws the FRB has jurisdiction to enforce.  

--FRB is required to accept, to the fullest extent possible, reports provided to other regulators, public reports and externally audited financial statements. 

--FRB required to first request other regulators of functionally regulated subsidiaries to obtain other reports. 

FRB may make examinations of each BHC and subsidiaries thereof to inform the FRB of financial and operational risks within the holding company system that may pose a threat to safety and soundness of any depository institution subsidiary and of the risk management systems and to monitor compliance with the GLBA and other federal laws the FRB has jurisdiction to enforce. 

FRB has authority to examine functionally regulated subsidiaries only in limited circumstances. 

FRB examination of BHCs is, to the fullest extent possible, to be limited to the BHC and any subsidiary thereof that could have a material adverse effect of the safety and soundness of a depository institution subsidiary. 

FRB required, to the fullest extent possible, to use reports of depository institution regulators and to forego FRB examinations and instead review relevant SEC and state insurance examination reports. 

Generally, FRB may not impose capital rules on functionally regulated subsidiaries that are not depository institutions, are in compliance with their own regulatory capital requirements and are properly registered/licensed. 

Functionally regulated subsidiaries are companies that are not BHCs or depository institutions and are: 

 --registered broker/dealers; 

 --registered investment advisers; 

 --registered investment companies; 

 --insurance companies; 

--entities subject to regulation by the CFTC. 

Section 112 Authority of State Insurance Regulator and Securities and Exchange Commission 

 [Addressed elsewhere] 

Section 113 Role of the Board of Governors of the Federal Reserve System 

Adds a new Section 10A to the BHCA limiting direct or indirect action or regulation of functionally regulated subsidiaries, except in limited circumstances related to safety and soundness of depository institutions or the payment system, where the FRB finds that it is not possible to protect against the same through action directed at depository institutions. 

Section 114 Prudential Safeguards 

In general, permits federal bank regulators to impose regulations on relationships between banks and subsidiaries/affiliates to protect against risks to the safety and soundness of depository institutions, the federal deposit insurance fund or other adverse effects such as undue concentration of resources, decreased or unfair competition, conflicts of interest or unsound banking practices. 

Section 115 Examination of Investment Companies 

 In general, prohibits bank regulators from examining registered investment companies that are not BHCs or savings and loan holding companies. 

Section 116 Elimination of Application Requirement for Financial Holding Companies 

 Amends Sections 5(a) and 5(e)(1) of BHCA. 

Section 117 Preserving the Integrity of FDIC Resources 

 Prohibits FDIC assistance to affiliates of banks. 

Section 118 Repeal of Savings Bank Provisions in the Bank Holding Company Act of 1956 

 Repeals Section 3(f) of BHCA. 

Section 119 Technical Amendment 

 Amends Section 2(o)(1)(A) of the BHCA. 

Subtitle C Subsidiaries of National Banks 

Section 121 Subsidiaries of National Banks 

Adds a new Section 5136A (12 U.S.C. 24) regarding financial subsidiaries of national banks. 

 To be eligible: 

--if bank is one of the 50 largest and has at least one issue of outstanding eligible debt (unsecured long term debt, not supported by credit enhancement and not held in whole or in any significant part  by affiliates, officers, directors, shareholders, or employees of the bank) currently rated within three highest categories; 

--if bank is one of the second 50 largest and meets the foregoing requirement or a comparable requirement established by the FRB and Secretary of Treasury; 

-rating requirement will not apply with respect to ownership or control of financial subsidiary that engages in activities as agent, not as principal; 

-[Note that Managers Summary indicates banks of any size are permitted to engage in financial in nature activities through a financial subsidiary.] 

--national bank and its bank affiliates are well capitalized and well managed; 

--aggregate consolidated total assets of all financial subsidiaries cannot exceed lesser of 45% of consolidated total assets of the parent bank or $50,000,000,000 (amount subject to regulatory indexing); 

--OCC approval must be obtained. 

Financial subsidiary can only engage in activities that are: 

--financial in nature or incidental, but activities engaged in as principal cannot include: 

-insurance (except as otherwise permitted in the GLBA) or certain annuities; 

-real estate development or investment activities; 

-the new investment activities permitted to securities affiliates and insurance companies (subject to exception for activities permitted in accordance with Section 122). 

--permitted for national banks to enter into directly. 

OCC to prescribe regulations within 270 days of enactment of the GLBA. 

Section 4(l)(2) of BHCA (CRA condition to financial in nature activities) applies to national banks controlling a financial subsidiary. 

Financial in nature means an activity defined as such for BHCs under new Section 4(k) of BHCA or defined as such by Secretary of Treasury (in coordination with FRB, similar to procedures for coordination spelled out in BHCA).  Similar factors apply (including imaging).  Secretary of Treasury to define certain activities as financial in nature, similar to new Section 4(k)(5) of BHCA. 

[Note that Managers Summary indicates the new statutory provisions are intended to supersede and replace OCC Part 5 rules on Operating Subsidiaries.] 

For purposes of compliance with capital standards: 

--aggregate outstanding equity investment, including retained earnings, in all financial subsidiaries shall be deducted from assets and tangible capital of the bank; 

--assets and liabilities of financial subsidiaries shall not be consolidated with those of the bank. 

Published financial statements of national bank that controls a financial subsidiary shall, in addition to providing information in accordance with GAAP, separately present information in the manner set forth above. 

National bank required to have procedures for identifying and managing financial and operational risks within the bank and the financial subsidiary to adequately protect the bank, to preserve separate corporate identity and limited liability and to comply with this section. 

Provisions corresponding to new BHCA provisions regarding regulatory action and potential divestiture of financial subsidiary for failure to meet certain requirements (here, the well capitalized and well managed requirements and the requirements in the preceding paragraph).  In addition, if bank fails to comply with the applicable rating or comparable requirement, it is prohibited from acquiring additional equity capital of any financial subsidiary. 

Financial subsidiaries do not include subsidiaries that engage only in bank permitted activities or that national banks are specifically authorized to own by other federal statute (other than this section). 

Federal Reserve Act 23A and 23B amended: 

--financial subsidiaries shall be deemed affiliates, not subsidiaries; 

--limit on covered transactions with an individual affiliate do not apply with respect to covered transactions between a bank and an individual financial subsidiary; 

--bank's investment in a financial subsidiary shall not include retained earnings of the financial subsidiary; 

--investments in or extensions of credit to financial subsidiaries by other affiliates may be considered evasion; 

--new definition added, establishing rebuttable presumption of control if there is ownership or control of 15% or more of the equity capital of the company under the new securities affiliate or insurance company investments provisions; 

--FRB required to adopt new regulations to address as covered transactions credit exposure arising out of derivative transactions and intraday extensions of credit. 

Financial subsidiaries deemed subsidiaries of BHC, not bank, for purposes of anti-tying rules. 

Amends Federal Deposit Insurance Act to add new Section 46 dealing with safety and soundness firewalls for state banks with financial subsidiaries. 

Section 122 Consideration of Merchant Banking Activities by Financial Subsidiaries 

 After five years from enactment, FRB and Secretary of Treasury may jointly adopt rules to permit financial subsidiaries to engage in merchant banking activities. 

Subtitle D Preservation of FTC Authority 

Section 131 Amendment to the Bank Holding Company Act of 1956 to Modify Notification and Post-Approval Waiting Period for Section 3 Transactions 
 Section 11(b)(1) of BHCA amended to require FRB notice to FTC before approval of certain acquisitions. 

Section 132 Interagency Data Sharing 

 Provides to interagency sharing of information in connection with antitrust review of transactions. 

Section 133 Clarification of Status of Subsidiaries and Affiliates 

 Clarifies that persons that control, are controlled by or under common control with banks and not themselves banks shall not be deemed to be banks for purposes of any provisions applied by the FTC under the FTCA. 

 Amends Hart-Scott-Rodino Act re exemptions in connection with transactions subject to new Section 4(k) of BHCA. 

Subtitle E National Treatment 

Section 141 Foreign Banks that are Financial Holding Companies 

Amends International Banking Act with respect to financial holding companies. 

Section 141 Representative Offices 

Addresses examinations of affiliates of foreign banks. 

Subtitle F Direct Activities of Banks 

Section 151 Permits well capitalized national banks to underwrite municipal revenue bonds. 

Subtitle G Effective Date 

Section 161 Effective Date 

Title I (except Section 104) takes effect 120 days after the date of enactment. 

SELECTIVE SUMMARY OF TITLE II: FUNCTIONAL REGULATION 

Highlights 

Sections 201 through 241 

--amends the Federal securities laws to incorporate functional regulation of bank securities activities; 

--the broad exemptions banks have from broker-dealer regulation would be replaced by more limited exemptions designed to permit banks to continue their current activities and to develop new products. 

--provides for limited exemptions from broker-dealer registration for transactions in the following areas: trust, safekeeping, custodian, shareholder and employee benefit plans, sweep accounts, private placements (under certain conditions), and third party networking arrangements to offer brokerage services to bank customers, among others; 

--allows banks to continue to be active participants in the derivatives business for all credit and equity swaps (other than equity swaps to retail customers); 

--provides for a "jump ball" rule-making and resolution process between the SEC and the Federal Reserve regarding new hybrid products; and 

--amends the Investment Company Act to address potential conflicts of interest in the mutual fund business and amends the Investment Advisors Act to require banks that advise mutual funds register as investment advisers. 

Certain Specifics 

Subtitle A Brokers and Dealers 

The Gramm-Leach-Bliley Act (the "Act") repeals current bank exemptions from the definition of Broker (see attached definitions section) and Dealer (see attached definitions section) under the Federal securities laws thus, generally subjecting banks and their affiliates and subsidiaries to the same regulation as all other providers of securities products.  However, the Act replaces the general bank exemption with specific exemptions for certain bank activities. 

These specific exemptions provide for certain activities in which banks have traditionally engaged.  These exceptions relate to third-party networking arrangements, trust activities, traditional banking transactions such as commercial paper and exempted securities, employee and shareholder benefit plans, sweep accounts, affiliates transactions, private placements, safekeeping and custody services, assetbacked securities, derivatives and identified banking products. 

The Act provides for an exception for networking arrangements between banks and brokers.  Revisions to Rule 1060 recently approved by the National Association of Securities Dealers ("NASD") are in conflict with this provision.  As a consequence, revisions to the rule will need to be made to exempt banks and their employees from the provisions' coverage. 

The Act provides that banks that effect transactions in a trustee or fiduciary capacity under certain conditions will be exempt from registration under the Federal securities laws if the bank: (1) is chiefly compensated by means of administration and certain other fees, including a combination of such fees, and (2) does not publicly solicit brokerage business.  Congress expects that the SEC will not disturb traditional bank trust activities under this provision. 

The Act also provides that classification of a particular product as an Identified Banking Product (see attached definitions section) shall not be construed as a finding or implication that such product is or is not a security for purposes of the securities laws, or is or is not a transaction for any purpose under the Commodity Exchange Act.  Congress does not intend the Act to express an opinion upon or to address the issue of legal certainty for swap agreements under the securities and commodity exchange laws. 

Congress also provides that the Commodity Exchange Act is not amended by the Act, and no transaction or person which is otherwise subject to the jurisdiction of the Commodity Futures Trading Commission pursuant to the Commodity Exchange Act is exempted from such jurisdiction because of the provisions of the Act. 

For New Hybrid Products (see attached definitions section), the Act codifies in the securities laws a process that requires the SEC to act by rule-making prior to seeking to regulate any bank sales of any such new product.  This rule-making process is designed to give notice to the banking industry in an area that could involve complex new products with many elements. 

The process contemplated by the Act would work as follows.  Prior to seeking to require a bank to register as a broker or dealer with respect to sales of any New Hybrid Product, the SEC would have to engage in a rule-making.  In its rule-making, the SEC would need to find that the new product is a security.  In addition, the SEC would have to determine that the product is a New Hybrid Product. 

A New Hybrid Product is not one of the products listed in the definition of Identified Banking Products.  Including a product on the list of Identified Banking Products shall not be construed as a finding or implication that such product is or is not a security, but it would not be a New Hybrid Product.  The Act codifies the definition of Identified Banking Products as a freestanding provision of law. 

In addition, during the rule-making process, the SEC must also make a number of findings.  When considering whether such an action is in the public interest, the SEC must also consider whether the action will promote efficiency, competition and capital formation, as set forth in section 3(f) of the Securities Exchange Act of 1934 ("Exchange Act").  The Act notes that the SEC's record in implementing section 3(f) has failed to meet Congressional intent.  Congress expects that the SEC will improve in this area. 

Prior to commencing a rule-making process, the SEC is required to consult with and seek the concurrence of the Federal Reserve Board concerning the imposition of broker or dealer registration requirements with respect to any New Hybrid Product.  In developing and promulgating rules under this subsection, the SEC shall consider the views of the Board, including views with respect to the nature of the New Hybrid Product; the history, purpose, extent and appropriateness of the regulation of the new product under the Federal banking laws; and the impact of the proposed rule on the banking industry. 

If the Board seeks review of any final regulation under this section, such review will serve as a stay on the rule-making until final adjudication of the matter between the SEC and the Board.  In considering such an appeal, the United States Court of Appeals for the District of Columbia Circuit shall determine to affirm and enforce or set aside a regulation of the SEC under this subsection, based on the determination of the court as to whether: (1) the subject product is a New Hybrid Product; (2) the subject product is a security; (3) imposing a requirement to register as a broker or dealer for banks engaging in transactions in such product is appropriate in light of the history, purpose and extent of regulation under the Federal securities laws and under the Federal banking laws, giving deference neither to the views of the SEC nor to the Board. 

Subtitle B Bank Investment Company Activities 

The Act amends the Investment Advisers Act and the Investment Company Act to subject banks that advise mutual funds to the same regulatory scheme as other advisers to mutual funds.  It also requires banks to make additional disclosure when a fund is sold or advised by a bank. 

Subtitle C Securities and Exchange Commission Supervision of Investment Bank Holding Companies 

The Act creates a new Investment Bank Holding Company  (See attached definitions section) structure under the Exchange Act.  This subtitle is designed to implement a new concept of SEC supervision of broker/dealer holding companies (that do not control depository institutions with certain exceptions) that voluntarily elect SEC supervision.  This provision is designed to assure that the supervision of an Investment Bank Holding Company by the SEC is a meaningful option.  However, the Act eliminated the authority of the SEC to regulate Investment Bank Holding Company capital. 

Subtitle D Banks and Bank Holding Companies 

The Act requires the SEC to consult and coordinate comments with the appropriate Federal banking regulators before taking any action or rendering any opinion with respect to the manner in which an insured depository institution or insured depository holding company reports loan loss reserves. 

SELECTIVE SUMMARY OF TITLE II—DEFINITIONS 

Dealer 

(A) IN GENERAL—The term 'dealer' means any person engaged in the business of buying and selling securities for such person's own account through a broker or otherwise.  [Followed by exceptions]. 

Broker 

(A) IN GENERAL—The term 'broker' means any person engaged in the business of effecting transactions in securities for the account of others.  [Followed by exceptions]. 

New Hybrid Product 

The term 'new hybrid product' means a product that— 

(i) was not subjected to regulation by the Commission as a security prior to the date of the enactment of the Gramm-Leach-Bliley Act; 

(ii) is not an identified banking product as such term is defined in section 206 of such Act; and 

(iii) is not an equity swap within the meaning of section 206(a)(6) of such Act. 

Identified Banking Product 

For purposes of paragraphs (4) and (5) of section 3(g) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a) (4), (5)), the term "identified banking product" means— 

(1) a deposit account, savings account, certificate of deposit, or other deposit instrument issued by a bank; 

(2) a banker's acceptance; 

(3) a letter of credit issued or loan made by a bank; 

(4) a debit account at a bank arising from a credit card or similar arrangement; 

(5) a participation in a loan which the bank or an affiliate of the bank (other than a broker or dealer) funds, participates in, or owns that is sold— 

(A) to qualified investors; or 

(B) to other persons that— 

(i) have the opportunity to review and assess any material information, including information regarding the borrower's creditworthiness; and 

(ii) based on such factors as financial sophistication, net worth, and knowledge and experience in financial matters, have the capability to evaluate the information available, as determined under generally applicable banking standards or guidelines; or 

(6) any swap agreement, including credit and equity swaps, except that an equity swap that is sold directly to any person other than a qualified investor (as defined in section 3(a)(54) of the Securities Act of 1934) shall not be treated as an identified banking product. 

Investment Bank Holding Company 

The term 'investment bank holding company' means— 

(i) any person other than a natural person that owns or controls one or more brokers or dealers; and 

(ii) the associated persons of the investment bank holding company. 

(B) The term 'supervised investment bank holding company' means any investment bank holding company that is supervised by the Commission pursuant to this subsection. 

(C) The terms 'affiliate,' 'bank,' 'bank holding company,' 'company,' 'control,' and 'savings association' have the same meanings as given in section 2 of the Bank Holding Company Act of 1956 (12 U.S.C. 1841). 

(D) The term 'insured bank' has the same meaning as given in section 3 of the Federal Deposit Insurance Act. 

(E) The term 'foreign bank' has the same meaning as given in section 1(b)(7) of the International Banking Act of 1978. 

(F) The terms 'person associated with an investment bank holding company' and 'associated person of an investment bank holding company' mean any person directly or indirectly controlling, controlled by, or under common control with, an investment bank holding company. 

General Goal of SEC New Product Approvals for Banks and Affiliates 

(c) CONSIDERATION OF PROMOTION OF EFFICIENCY, COMPETITION, AND CAPITAL FORMATION.  Whenever pursuant to this title the Commission is engaged in rulemaking and is required to consider or determine whether an action is necessary or appropriate in the public interest, the Commission shall also consider, in addition to the protection of investors, whether the action will promote efficiency, competition, and capital formation. 

SELECTIVE SUMMARY OF TITLE III—INSURANCE 

Subtitle A State Regulation of Insurance 

Section 301. Functional Regulation of Insurance 

The insurance activities of any person (including a national bank exercising its power to act as agent under the eleventh undesignated paragraph of section 13 of the Federal Reserve Act) shall be functionally regulated by the States, subject to section 104. 

AFFILIATIONS-- 

IN GENERAL.  Except as provided in paragraph (2), no State may . . . prevent or restrict [a bank] . . . from being affiliated directly . . . with any person . . . as authorized or permitted by this Act or any other provision of Federal law. 

INSURANCE-- 

Paragraph (1) does not prohibit-- 

--any State from requiring any person . . . to furnish to the insurance regulatory authority of that State . . . [13 categories of information]; 

--in the case of a person engaged in the business of insurance which is the subject of an acquisition . . . , the State . . . from reviewing or taking action (including approval or disapproval) . . . , as long as the State reviews and actions-- . . . ; 

--do not have the effect of discriminating . . . against [a bank]; 

--are based upon standards . . . relating to solvency or managerial fitness; 

--any State from requiring an entity . . . to maintain or restore the capital requirements . . . to the level required . .  in that State . . . ; 

--any State from taking actions with respect to receivership . . . ; 

--any State from restricting a change in the ownership of stock in an insurance company . . . for a period of not more than 3 years . . . ; or 

--any State from requiring an organization . . . to meet certain conditions in order to undergo . . . a reorganization . . . . 

IN GENERAL— 

. . . A national bank . . . may not provide insurance in a State as principal except that this prohibition shall not apply to authorized products. 

AUTHORIZED PRODUCTS--. . . , a product is authorized if: 

--as of 1/1/99, the Comptroller of the Currency had determined . . . that national banks may provide such product as principal, . . . ; 

--no court of relevant jurisdiction had . . . overturned a determination of the Comptroller . . . ; and 

--the product is not title insurance, or an annuity . . . . 

ACTIVITIES: 

IN GENERAL--Except . . . with respect to insurance sales . . . , which shall be governed by paragraph (2), no State may . . . prevent or restrict [a bank] from engaging . . . in any activity authorized or permitted under this Act. 

Section 302  Insurance Underwriting in National Banks 

INSURANCE SALES: 

IN GENERAL--In accordance with legal standards for preemption set forth in . . . Barnett Bank of Marion County N.A. v. Nelson . . . , no State may . . . prevent or significantly interfere with the ability of [a bank] to engage . . . in any insurance sales, solicitation or cross-marketing activity. 

CERTAIN STATE LAWS PRESERVED: 

Notwithstanding subparagraph (A), a State may impose any of the following restrictions . . . : [13 express "Safe Harbors" protecting types of State laws]. 

LIMITATIONS: 

(OCC DEFERENCE--Section 302(e) does not apply with respect to any State statute, . . . regarding insurance sales . . . that was issued, . . . before 9/3/98, and that is not described in [the Safe Harbors]. 

(NONDISCRIMINATION--Subsection (c) does not apply with respect to any State statute, . . . regarding insurance sales . . . that was issued before 9/3/98, and that is not described in [the Safe Harbors]. 

CONSTRUCTION--Nothing in this paragraph shall be construed to limit the applicability of . . . Barnett Bank  . . . with respect to a State statute . . . or other action described [the Safe Harbors]. 

LIMITATION ON INFERENCES--Nothing in this paragraph shall be construed to create any inference with respect to any State statute . . . . 

DEFINITION-- . . . , the term "insurance" means: 

--any product regulated as insurance as of January 1, 1999, in accordance with the relevant State insurance law, . . . ; 

--any product first offered after January 1, 1999, which 

-a State insurance regulator determines shall be regulated as insurance in the State . . . because the product insures, guarantees or indemnifies against liability, loss of life, loss of health or loss through damage to or destruction of property, including, but not limited to, surety bonds, life insurance, health insurance, title insurance, and property and casualty insurance (such as private passenger or commercial automobile, homeowners, mortgage, commercial multiperil, general liability, professional liability, workers' compensation, fire and allied lines, farm owners multiperil, aircraft, fidelity, surety, medical malpractice, ocean marine, inland marine, and boiler and machinery insurance; and [is not a deposit, loan, trust, qualified financial contract or financial guaranty or annuity]. 

Section 303. Title Insurance Activities of National Banks and Their Affiliates. 

No national bank may engage in any activity involving the underwriting or sale of title insurance. 

Nondiscrimination Parity Exceptions: 

--National banks may sell title insurance as an agent if State banks are authorized to do so; 

--State wild card statutes are not applicable; 

--Grandfathering; 

--Grandfathered banks may continue to actively conduct title insurance activities that they engaged in before the Act; or 

--Insurance affiliates or subsidiaries may not underwrite title insurance. 

STANDARD OF REVIEW: 

--The court shall decide a petition filed under this section based on its review on the merits of all questions presented under State and Federal law, including the nature of the product or activity and the history and purpose of its regulation under State and Federal law, without unequal deference. 

Section 304. Expedited and Equalized Dispute Resolution for Federal Regulators 

FILING IN COURT OF APPEALS: 

--In the case of a regulatory conflict between a State insurance regulator and a federal regulator as to whether any product is or is not insurance, . . . either regulator may seek expedited judicial review . . . by the United States Court of Appeals . . . . 

Section 305 Insurance Customer Protections 

Regulation required: 

--Federal banking agencies shall publish in final form before one year from enactment customer protection regulation: 

-regulations will apply to sales, solicitation, advertising or offers of any insurance product; and 

-are consistent with the Act and provide additional protection for customers. 

--The Regulations shall apply to subsidiaries where necessary for customer protection. 

--Joint Regulations may be issued by the Federal and State Regulators. 

Regulations will include anti-tying and anti-coercion rules. 

Disclosures concerning no FDIC protection, investment risk issues, coercion issues: 

--the Disclosures must be readily understandable; 

--adjustments will be made for alternative methods of purchase such as Internet or telephone; and 

--consumer acknowledgment will be required. 

Disclosures concerning no FDIC protection, investment risk issues, coercion issues: 

--Prohibition on Misrepresentations will respect to: 

-uninsured nature of any insurance product sold; 

-investment risks; and 

-coercion issues. 

Separation of Banking and Non-banking: 

--regulations will include references to the physical segregation of banking deposits from insurance product activity. 

Consumer Grievance Process—Federal banking agencies shall jointly establish consumer compliant mechanisms: 

--coordination with State law; and 

--these Regulations will not apply if there are State Regulations more specific to these issues. 

Section 306 Certain State Affiliation Laws Preempted for Insurance Companies and Affiliates 

These sections reference the preemption of State laws that interfere with the ability of an insurer to acquire or become a financial holding company; or 

Invest in a depository institution; or 

Limit or prevent reorganization to a stock form of company. 

Section 307. Interagency Consultation 

This section references the requirements that State and Federal Regulators will cooperate and consult on the regulation of financial holding companies. 

Subtitle B Redomestication of Mutual Insurers 

Sections 311 through 316 

These sections reference the right of a mutual insurer domiciled in a state with no provision for conversion to a mutual holding company to redomesticate to a state with statutory provisions allowing for the structure. 

Subtitle C National Association of Registered Agents and Brokers 

Sections 321 through 336 

These sections provide for national uniform licensing of agents and brokers that solicit and sell insurance. 

Subtitle D Rental Car Agency Insurance Activities 

Sec. 341 Standard of Regulation for Motor Vehicle Rentals 

SELECTIVE SUMMARY OF TITLE IV: UNITARY THRIFT
HOLDING COMPANY PROVISIONS 

Highlights 

1. De novo unitary thrift holding company applications received by the Office of Thrift Supervision after May 4, 1999 shall not be approved. 

2. Existing unitary thrift holding companies may only be sold to financial companies. 

Certain Specifics 

Sec. 401 Prevention of Creation of New S&L Holding Companies With Commercial Affiliates 

The Act amends the Home Owners' Loan Act to prohibit (except for corporate reorganizations) new unitary savings and loan holding companies from engaging in non-financial activities or affiliating with non-financial entities.  The prohibition applies to a company that becomes a unitary savings and loan holding company pursuant to an application filed with the OTS after May 4, 1999.  A grandfathered unitary thrift holding company (one in existence or applied for on or before May 4, 1999) retains its authority to engage in non-financial activities.  The Act specifically allows mutual savings and loan holding companies to engage in new financial activities authorized under the Act. 

SELECTIVE SUMMARY OF TITLE V: PRIVACY 

Subtitle A Disclosure of Nonpublic Personal Information 

Section 501 Protection of Nonpublic Personal Information 

Policy of Congress that financial institutions respect privacy of customers. 

Regulators to establish standards for administrative, technical and physical safeguards. 

Section 502 Obligations with Respect to Disclosures of Personal Information 

No disclosures of nonpublic personal information to nonaffiliated third parties unless: 

--notice has been provided in accordance with Section 503. 

--disclosure to consumer that such information may be disclosed; 

--consumer is given opportunity to opt out; 

--consumer is given an explanation of how to opt out. 

Opt out right does not prohibit disclosures to service providers to the financial institution (including marketers) if financial institution discloses the providing of such information and enters into nondisclosure with the third party. 

Nonaffiliated third parties receiving information from financial institutions are prohibited from redisclosing. 

Financial institutions prohibited from disclosing, other than to credit bureaus, account numbers, access numbers, access codes, etc. to third parties for use in telemarketing, direct mail or e-mail marketing. 

General nondisclosure rules do not prohibit disclosures: 

--necessary to effect, administer or enforce transactions authorized by the consumer, in connection with servicing financial products and accounts or in connection with securitization or secondary market sales; 

--with the consent of the consumer; 

--to protect the confidentiality or security of the financial institution's records, the product or service or the transaction therein, to protect against fraud, for risk control, for resolving customer disputes, or to certain persons holding a legal or beneficial interest relating to the consumer or acting in a fiduciary or representative capacity on behalf of the consumer; 

--to insurance rate advisory organizations, rating agencies, attorneys, accountants and auditors, among others; 

--to the extent permitted or required under the Right to Financial Privacy Act, law enforcement agencies, regulators, self-regulatory organizations, or for public safety; 

--to credit bureaus or from consumer reports; 

--in connection with sale/merger of business units; or 

--to comply with law, subpoenas, summons, etc. 

Section 503 Disclosure of Institution Privacy Policy 

At the time of establishing a customer relationship and not less than annually thereafter, clear and conspicuous disclosure of policies with regard to: 

--disclosures to affiliated and nonaffiliated parties, including categories of information that may be disclosed; 

--disclosing information of persons who have ceased to be customers; 

--protecting information. 

Disclosures shall include: 

--policies and practices with respect to disclosures to nonaffiliated thrift parties, including categories of persons to whom disclosures may be made and policies with respect to persons who are no longer customers; 

--categories of nonpublic information that are collected; 

--policies with respect to protection of information; 

--required disclosures under the FCRA, if any (affiliate disclosures). 

Section 504 Rule-making 

Regulators each directed to adopt rules to carry out the purposes of the statute. 

Regulators directed to coordinate with each other. 

Deadline for final form regulations: six months from enactment of the GLBA. 

Section 505 Enforcement 

Regulations to be enforced by relevant functional regulators. 

Section 506 Protection of the Fair Credit Reporting Act 

In general, preserves effectiveness of the FCRA. 

Section 507 Relation to State Laws 

Does not supersede state law except to the extent inconsistent.  State law is not inconsistent if it provides greater protection. 

Section 508 Study of Information Sharing Among Financial Affiliates 

Requires a study and report to Congress. 

Section 509 Definitions 

Among other definitions: 

--"financial institution" means any institution the business of which is engaging in financial activities described in Section 4(k) of the BHCA (with certain exceptions). 

--"nonpublic personal information" means personally identifiable information: 

-provided by a consumer to a financial institution; 

-resulting from a transaction with or service provided for the consumer; or 

-otherwise obtained by the financial institution; 

-does not include publicly available information (to be defined in regulation, subject to statutory limitations relating to lists, etc. derived from nonpublic information). 

--other definitions provided for: 

-nonaffiliated thrift party; 

-affiliate; 

-"necessary to effect, administer or enforce" (includes, among other things, usual, appropriate or acceptable methods to authorize, settle, bill, process, transfer, collect, etc. credit and debit card and check transactions); 

-consumer; 

-"time of establishing a customer relationship" (to be defined in regulation). 

Section 510 Effective Date 

Six months after the date on which rules are required to be prescribed. 

Subtitle B  Fraudulent Access to Financial Information 

Section 521 Privacy Protection for Customer Information of Financial Institutions 

In general, prohibits obtaining customer information of a financial institution by false pretenses. 

Section 522 Administrative Enforcement 

Section 523 Criminal Penalty 

Section 524 Relation to State Laws 

Section 525 Agency Guidance 

Section 526 Reports 

Section 527 Definitions 

SELECTIVE SUMMARY OF TITLE VI: FEDERAL HOME LOAN
BANK SYSTEM MODERNIZATION 

Highlights 

Sections 601 through 608 

Banks with less than $500 million in assets may use long-term advances for loans to small businesses, small farms and small agri-businesses. 

A new, permanent capital structure for the Federal Home Loan Banks is established.  Two classes of stock are authorized, redeemable on 6 months' and 5 years' notice.  Federal Home Loan Banks must meet a 5% leverage minimum tied to total capital and a risk-based requirement tied to permanent capital. 

Equalizes the stock purchase requirements for banks and thrifts. 

Voluntary membership for Federal savings associations takes effect six months after enactment. 

Governance of the Federal Home Loan Banks is decentralized from the Federal Housing Finance Board to the individual Federal Home Loan Banks. 

Certain Specifics 

Section 604. Advances to Members; Collateral 

The Act authorizes community financial institutions (FDICinsured depository institutions with assets less than $500 million) to obtain long-term FHLBank advances for lending to small businesses, small farms and small agri-businesses.  Eligible collateral for community financial institutions receiving any FHLBank advances could include secured loans for small business, agriculture or securities representing a whole interest in such loans. 

Greater stock purchases required of FHLBank members, that are not QTLs, when they receive advances are eliminated as is the requirement that such members only apply for advances for housing finance purposes.  A priority for making advances to QTL members and a 30% limit on total advances to non-QTL members are also removed.  Restrictions on obtaining new advances and having to repay advances after three years, applicable to savings associations that are not QTLs, are eliminated. 

Section 606. Management of Banks 

The Act set terms for both elected and appointed directors at 3 years (staggered with approximately one-third of the terms expiring each year).  A FHLBank's board of directors is authorized to elect by majority vote the board's Chairperson and Vice Chairperson.  The term of office for the Chairperson and Vice Chairperson is two years.  FHLBank directors may reside outside the FHLBank district if they are an officer or director of a member institution located in the district. 

It transferred from the FHFB to the individual FHLBanks authority over a number of operational areas.  It also gave the FHFB the same enforcement authority over FHLBanks and their executive officers and directors as the Federal banking agencies and the Office of Federal Housing Enterprise Oversight have under their statutes. 

The Act also empowers the FHFB to address any capital insufficiencies resulting from voluntary membership and eliminated the 20:1 advances to stock ratio limit for a FHLBank member. 

Section 608. Capital Structure of Federal Home Loan Banks 

Two classes of stock are authorized:  Class A (redeemable on 6 months' notice) and Class B (redeemable on 5 years' notice).  FHLBanks are required to meet a 5% leverage minimum tied to total capital and a risk-based requirement tied to permanent capital.  Permanent capital includes Class B stock and retained earnings.  Total capital includes permanent capital plus Class A stock, generally.  In determining compliance with the 5% minimum leverage ratio, Class A stock is counted at paid-in value and Class B stock and retained earnings are weighted at 1.5 times; however, a FHLBank's total capital, determined without taking into account any multiplier, must not be less than 4% of total assets. 

The weighting provision is included to encourage the FHLBanks to build more permanent, long-term capital.  Using the capital multiplier, the paid-in value of outstanding Class A stock plus 1.5 times the paid-in value of outstanding Class B stock and retained earnings must be at least 5% of total assets.  Using no weighting factor, total capital must be at least 4% of total assets.  For example, a FHLBank with $100 million in assets would comply with $5 million in Class A capital stock or $2 million in Class A capital stock and an unweighted $2 million in Class B capital stock and retaining earnings (which would constitute $3 million on a weighted basis). 

A FHLBank's permanent capital, used to measure its compliance with the risk-based capital requirement, consists of the amounts paid by members for Class B stock and the amount of the FHLBank's retained earnings.  The amount of retained earnings that may be included in permanent capital must be determined in accordance with generally accepted accounting principles (GAAP), which precludes the use of non-GAAP regulatory accounting standards for measuring retained earnings.  The amount of Class B stock that is to be included in permanent capital is the full amount paid by a member to the FHLBank for the purchase of Class B stock. 

A FHLBank's total capital, used to measure its compliance with the statutory leverage ratio, consists of permanent capital, the amounts paid by members for Class A stock, any general allowance for losses (consistent with GAAP and subject to FHFB regulation), and any other amounts from sources determined by the FHFB to be available to absorb losses incurred by the FHLBank and appropriate for including as capital.  Any loss reserve that is held or established against a specific asset of the FHLBank is expressly prohibited from being included in total capital, as such reserves are not capable of absorbing potential losses on other assets. 

The current capital structure of the FHLBanks must be maintained until the new capital requirements are fully implemented.  Within one year of enactment, the FHFB must issue implementing regulations.  The board of directors of each FHLBank must develop a capital plan, subject to FHFB approval.  The FHLBanks have up to three years to carry out their plans 

SELECTIVE SUMMARY OF TITLE VII: OTHER PROVISIONS 

Highlights 

Subtitle A ATM Fee Reform 

Sections 701 through 705 

These sections require ATM operators who impose a fee for use of an ATM by a non-customer to post a notice on the machine that a fee will be charged and on the screen that a fee will be charged and the amount of the fee.  This notice must be posted before the consumer is irrevocably committed to completing the transaction.  A paper notice issued from the machine may be used in lieu of a posting on the screen.  No surcharge may be imposed unless the notices are made and the consumer elects to proceed with the transaction.  Provision is made for those older machines that are unable to provide the notices required.  Requires a notice when ATM cards are issued that surcharges may be imposed by other parties when transactions are initiated from ATMs not operated by the card issuer.  Exempts ATM operators from liability if properly placed notices on the machines are subsequently removed, damaged or altered by anyone other than the ATM operator. 

Subtitle B Community Reinvestment 

Sections 711 through 715 

--clarifies that nothing in the act repeals any provision of the CRA; 

--requires full public disclosure of all CRA agreements; 

--requires each bank and each non-bank party to a CRA agreement to make a public report each year on how the money and other resources involved in the agreement were used; 

--grants regulatory relief regarding the frequency of CRA exams to small banks and savings and loans (those with no more than $250 million in assets).  Small institutions having received an outstanding rating at their most recent CRA exam shall not receive a routine CRA exam more often than once each 5 years.  Small institutions having received a satisfactory rating at their most recent CRA exam shall not receive a routine CRA exam more often than once each 4 years; 

--directs the Federal Reserve Board to conduct a study of the default rates; delinquency rates and profitability of CRA loans; and 

--directs the Treasury, in consultation with the bank regulators, to study the extent to which adequate services are being provided as intended by the CRA. 

Subtitle C Other Regulatory Improvements 

Sections 721 through 740 

--requires a GAO study of possible revisions to S corporation rules that may be helpful to small banks; 

--requires Federal banking regulators to use plain language in their rules published after January 1, 2000; 

--allows Federal savings associations converting to national or State bank charters to retain the term "Federal" in their names; 

--allows one or more thrifts to own a banker's bank; 

--provides for technical assistance to micro-enterprises (meaning businesses with fewer than 5 employees that lack access to conventional loans, equity or other banking services).  This program will be administered by the Small Business Administration; 

--requires annual independent audits of the financial statements of each Federal Reserve Bank and the Board of Governors of the Federal Reserve System; 

--authorizes information sharing among the Federal Reserve Board and the Federal or State authorities; 

--requires a GAO study analyzing the conflict of interest faced by the Board of Governors of the Federal Reserve System between its role as a primary regulator of the banking industry and its role as a vendor of services to the banking and financial services industry; 

--requires the Federal banking agencies to conduct a study of banking regulations regarding the delivery of financial services, and recommendations on adapting those rules to online banking and lending activities; 

--protects FDIC resources by restricting claims for the return of assets transferred from a holding company to an insolvent subsidiary bank; 

--provides relief to out-of-state banks generally by allowing them to charge interest rates in certain host states that are no higher than rates in their home states; 

--allows foreign banks generally to establish and operate Federal branches or agencies with the approval of the Federal Reserve Board and the appropriate banking regulator if the branch has been in operation since September 29, 1994 or the applicable period under appropriate State law; 

--expresses the sense of the Congress that individuals offering financial advice and products should offer such services and products in a nondiscriminatory, nongender-specific manner; 

--permits the Chairman of the Federal Reserve Board and the Chairman of the Securities and Exchange Commission to substitute designees to serve on the Emergency Oil and Gas Guarantee Loan Guarantee Board and the Emergency Steel Loan Guarantee Board; 

--repeals section 11(m) of the Federal Reserve Act, removing the stock collateral restriction on the amount of a loan made by a State bank member of the Federal Reserve System; 

--allows the FDIC to reverse an accounting entry designating about $1 billion of SAIF dollars to a SAIF special reserve, which would not otherwise be available to the FDIC unless the SAIF-designated reserve ratio declines by about 50% and would be expected to remain at that level for more than one year; and 

--allow directors serving on the boards of public utility companies to also serve on the boards of banks. 

