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CONFLICTED:
Identifying and Disclosing Conflicts of Interest in EB-5 Transactions

T his inaugural Integrity Spotlight ex-
amines the proposed EB-5 Integrity 
Act of 2016 requirement that high-

lights conflicts of interests in EB-5 transac-
tions. Under the proposal, all applications 
for approval of an investment in a new com-
mercial enterprise must disclose any exist-
ing or potential conflicts of interest among 
the regional center, the new commercial 
enterprise, the job-creating entity, or prin-
cipals or attorneys of any of these entities. 

There may be no issue more germane to 
the ethics of EB-5 business practices than 
conflicts of interest. As members of IIUSA, 
adherence to our Code of Ethics and Stand-
ards of Professional Conduct (https://iiusa.
org/blog/wp-content/uploads/2014/06/
IIUSA-Code-of-Ethics.pdf) indicates that 
we are EB-5 professionals who seek to min-
imize conflicts of interest. To that end, we 
should be making full and fair disclosure of 
matters and relationships that could impair 
our independence and objectivity or inter-
fere with our professional duties. 

A “conflict of interest” refers to any situ-
ation in which a person or entity has an in-
centive, financial or otherwise, to serve one 
of its interests to the detriment of another 
of its interests or obligations. In EB-5 trans-
actions conflicts can take many forms. This 
Integrity Spotlight does not purport to list 

or describe all permutations of conflicts that 
may arise in EB-5 transactions, but rather it 
provides context for why conflicts are a vi-
tally important ethical consideration.

During a 2012 presentation to the Na-
tional Society of Compliance Professionals, 
Carlo V. di Florio, then Director of the SEC’s 
Office of Compliance Inspections and Ex-
aminations, set the stage for a conflicts of in-
terest discussion with an apropos metaphor. 
di Florio invited his audience to think of 
ethical constructs, like IIUSA’s Code of Eth-
ics and Standards of Professional Conduct, 
as an organization’s white blood cells, mak-
ing up a collective compliance and risk man-
agement “immune system.”  He analogized 
conflicts of interest to viruses that threaten 
an organization’s well-being, noting, “[a]s in 
the microbial world, these viruses come in 
a vast array of constantly mutating formats, 
and if not eliminated or neutralized, even 
the simplest virus is a mortal threat to the 
body.”   Conflicts of interest, if not properly 
eliminated or at least appropriately mitigat-
ed and disclosed, could suggest increased 
fraud risk for the associated investment op-
portunity. 

Some conflicts of interest scenarios may 
also involve allegations of illegal activity. 
For example, in 2015, there were numerous 
SEC enforcement actions against lawyers al-

legedly offering EB-5 investments who were 
not registered to act as investment brokers. 
There were also allegations that one of these 
same lawyers breached a fiduciary and legal 
duty owed to clients. In several of these en-
forcement actions, attorneys that were hired 
by prospective EB-5 investors to provide 
immigration legal services were also alleg-
edly paid commissions by regional centers 
or their managers to assist in selling EB-5 
securities.

Putting the legal aspects of unlicensed 
brokerage activity aside, it seems obvious 
that an attorney’s fiduciary duties to their 
client could be subordinated and compro-
mised when a handsome compensation 
arrangement with a regional center for an 
investor referral is also at play. The conflicts 
of interest in these instances may seem clear, 
however, there are other more common in-
stances of conflicts of interest that should 
also be examined in the EB-5 context.

It is important to note that some conflicts 
of interest and the actions and business de-
cisions arising under a conflicts of interest 
scenario may technically be legal. However, 
a conflict of interest in conjunction with 
misaligned incentives and unethical culture 
can cause irreversible reputational harm, 
may prove difficult to explain to EB-5 fac-
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tions such as prospective investors, inves-
tor intermediaries, and business partners, 
and could ultimately threaten an otherwise 
healthy transaction through increased litiga-
tion risk and rescission rights. 

In di Florio’s presentation he postulates 
that most bad business behavior can be tied 
to a conflict of interest. He added that he 
found the most challenging conflict situa-
tions to be those where the actors “profess 
to be ethical and clear-thinking [but] are led 
astray by cultural pressure (poor tone at the 
top), misaligned financial incentives, herd 
behavior (everybody else is doing it), or just 
personal weaknesses – vanity, self-delusion 
or poor judgment. ”  This commentary is 
particularly relevant in our EB-5 industry, 
which like many burgeoning financial sec-
tors before it, may be subject to herd mental-
ity and under-examined business and legal 

practices.

  Examples of conflicts of interest that 
may arise in the EB-5 transactional context, 
which would require analysis and disclosure 
include:  (1) a job-creating entity borrowing 
EB-5 proceeds from a new commercial en-
terprise lender with common management 
of both entities; (2) a regional center com-
pensated both in its role as regional center 
and as a manager of the new commercial 
enterprise; and (3) an attorney serving as 
counsel to both the new commercial enter-
prise and its investors. In situations where a 
party to an EB-5 transaction stands to bene-
fit from the completion of an EB-5 securities 
offering or the deployment of EB-5 capital to 
the job creating entity, apart from the ben-
efits that it receives in its intended role (i.e. 
as an investor, attorney, manager, etc.), such 
party’s ability to effectively perform its orig-

inal function may be compromised and thus 
create a conflict of interest issue that should 
be addressed. 

Issuers of EB-5 securities and regional 
centers should carefully assess their policies 
on EB-5 transactions that involve conflicts of 
interest and should consider designing and 
implementing written plans to manage such 
conflicts. We must remain mindful that the 
EB-5 industry is highly dynamic – new deal 
structures, marketing strategies, and players 
enter the market on a daily basis – therefore, 
conflicts assessments should evolve with 
your organization’s business practices. As 
EB-5 stakeholders and members of IIUSA, 
we should remain steadfast and disciplined 
in our commitment to identify conflicts of 
interest and eliminate or effectively mitigate 
and disclose them to ensure that our indus-
try remains healthy and viable. 
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By Robert C. Divine
IIUSA Vice President
Baker, Donelson, Bearman, Caldwell & 
Berkowitz, P.C.

On February 14, 2013, USCIS dis-
seminated publicly a draft  policy 
memo concerning the employ-

ment-based fifth preference (EB-5). This 
article (1) notes the relatively few note-
worthy changes to the prior dissemi-
nated draft from November 2011 and 
(2) identifies some critical topics not ad-
dressed by the memo.

The new draft clarifies a disappointingly 
small number of issues and continues 
to many important issues of significant 
uncertainty. Nevertheless, every effort at 
clarification should be appreciated so I 
list them here:

1  Adds to intro language to set a bal-
anced program tone, including refer-

ence to “ensuring program integrity”;

2 Makes many small technical legal 
and stylistic changes;

3 Opposes a guaranteed right of in-
vestor’s eventual ownership in a 

particular asset (to be subtracted from 
capital at risk) [note: USCIS has said this 
orally in stakeholder meetings and in 
some adjudications, but never in public 
writing];

4 Clarifies that payment to investor 
of return on investment (i.e., profit, 

vs. redemption of capital) during or after 
conditional residency is acceptable;

5 Recognizes risk spreading by the 
singel investment enterprise among 

multiple projects (100% subsidiaries for 
non-RC sponsored) [ but note USCIS 
has tended to state that the projects 
must be identified in the I-526 of each 
investor relying on them];

6 Offers positive examples of restruc-
turing/reorganization for NCEs es-

tablished before Nov. 29, 1990 (convert-
ing restaurant into nightclub, or adding 
substantial crop production to an exist-
ing livestock farm);

7 Suggests that requested RC areas 
often are best justified by showing 

significant contribution to the supply 
chain and labor pool of proposed pro-
jects;

8 Recognizes that investors in trou-
bled businesses may combine pre-

served and newly created jobs;

9 Recognizes, consistent with Direc-
tor Mayorkas’ letter to Senator Le-

ahy a few years ago, that investors may 
count indirect jobs located outside the 
RC boundaries [but providing no crite-
ria about any limitations on this option, 
if any];

10 Hedges from prior discussion, 
suggesting a need for causation 

between injection of EB-5 capital and 
creation of created jobs claimed, while 
still recognizing that the NCE or JCE cre-
ates the jobs;

11 Sets presumptions for I-829 ad-
judication of “reasonable time”: 

one year generally OK, but beyond that 
only if “extreme circumstances” such as 
force majeure;

12 Articulates of deference policy to 
cover prior same-project adjudi-

cations not only I-924 but also prior I-
526s, though no deference if “material 
change” meaning having a natural ten-
dency to influence or predictable ability 
to affect the decision, and deference to 
I-526 approval when adjudicating I-829 
on same plan;

13 Maintains that material change 
after filing I-526 up through ad-

mission as a conditional resident require 
new I-526 (and any approved I-526 will 
be revoked), and cites as “material” (a) 
cure of a deficiency and (b) change of 
industry group claimed [note: it is not 

clear whether “another industry group” 
refers to real change of business plan vs. 
simple change of NAICS codes claimed 
to meet USCIS ever-changing perspec-
tives on this];

14 Recognizes that changes after 
admission as CPR can be signifi-

cant without preventing I-829 approval 
as long as capital remained at risk (in-
cluding being “expeditiously” shifted 
from one plan to another) in a job cre-
ating enterprise within scope of industry 
approval of the same RC, and as long 
as there was not a preconceived intent 
to make the switch;

15 Repeats some policies already 
articulated in other memos, such 

as the requirement that jobs last at least 
two years to be sufficiently “permanent” 
to be counted (12-11-2009 memo), the 
requirement at I-526 to show that jobs 
will be created within 2.5 years of I-526 
creation (12-11-2009 memo), that differ-
ent investors/projects cannot count the 
same jobs (most recent TO memo).

The February 2013 draft fails to provide 
desperately needed guidance and clari-
fication on many topics, which I list here 
from a first reading in hope that readers 
will share with IIUSA or AILA any other 
topics they believe need coverage, so 
that the most effective comments can 
be provided to USCIS. Such omissions 
include the following:

1 Whether the new commercial en-
terprise (NCE) can have the option 

to buy back an investor’s interest after 
the end of the investor’s conditional resi-
dence.

2 Whether sale or refinance of the job 
creating enterprise (JCE), ostensibly 

because of its success, may occur be-
fore the end of conditional residence and 
generate return of capital to the NCE, 
even if the NCE does not distribute the 
capital to investors until after the end of 
conditional residence.

New Draft EB-5 Policy 
Memo from USCIS:

what’s really new, and  
what’s left undone

3 Whether and under what conditions 
a NCE may identify a business plan 

to generate jobs in and remove capital 
from an initial job creating enterprise and 
move the capital into subsequent enter-
prises during the investors’ conditional 
residence (particularly, must all future 
such JCEs be fully documented in I-526, 
must they be principally doing business 
in RC or TEA, and must they create any 
new jobs if the original JCE maintains 
the jobs).

4 Whether a NCE may condition re-
lease of funds from escrow until a 

certain number of investors’ I-526 peti-
tions are approved (as opposed to only 
the approval of the respective investor’s 
I-526).

5 Whether direct jobs created outside 
the RC area or TEA may be counted 

even when most jobs are created within 
the area (“principally doing business, 
and creates jobs in”), and whether in-
direct jobs arising from such direct jobs 
can be counted.

6 Whether investment across a port-
folio of businesses must provide in 

I-526 a Matter of Ho compliant business 
plan for all of the businesses in the port-
folio.

7 What constitutes the location of a 
job for purposes of such determina-

tions as whether the enterprise is prin-
cipally doing business in a RC or TEA. 
(Note questions of where the employee 
is physically and how often, where facili-
ties are located, whether the employee 
reports to a remote location, etc.)

8 Whether a TEA investment may span 
multiple TEAs in multiple states.

9 Whether an area other than a county 
or MSA may be considered a TEA 

even without state designation, such as 
a single census tract, if publicly available 
data demonstrates the area has 150% 
of the national average unemployment.

10 Whether an NCE making loans to 
nonprofit entities may qualify.

11 Whether the investor may take 
credit for job creation arising from 

other funds not only invested in the NCE 
(the subject of the pre-RC regulation 
about “multiple investors”) but also from 
other funds invested in or loaned to the 
JCE [Note: this seems generally accept-
ed in practice, but the memo mentions 

only the language of the regulation that 
preceded RCs].

12. Whether investors in entities other 
than limited partnerships hav-

ing very limited control similar to limited 
partners may be considered to be suffi-
ciently “engaged in management” [Note: 
current USCIS’ training manuals have 
clarified this, but the draft memo omits 
reference].

13. Whether “verifiable detail” and 
“detailed statement” is consist-

ent with the amended law concerning 
regional centers that requires only “gen-
eral proposal” and “general predictions.”

14. Whether regional centers must be 
involved in developing, promoting/ 

marketing, managing specific projects to 
foreign investors, as opposed to merely 
promoting the economy of the region in-
cluding seeking, monitoring, and report-
ing to USCIS about qualifying projects 
whose developers can market and man-
age the projects themselves [generally 
accepted, but the memo omits].

15 Whether a RC amendment MUST 
(vs. MAY, per I-924 instructions) 

be filed and approved in order for I-526s 
to be filed by investors in projects us-
ing different job prediction methodology 
[stated in the negative twice in stake-
holder meetings but nothing written 
down], or under sponsorship of RC that 
has undergone administrative change 
(ownership or management) [USCIS 
has stated in stakeholder meetings and 
I-924 instructions that only email noti-
fication is necessary, but some emails 
from the Immigrant Investor Program 
suggest otherwise].

16 Exactly which types of expenses 
of a project may or may not be 

paid with EB-5 capital (interest on loan 
of EB-5 capital, broker dealer fees, pro-
ject development fees, etc.)

17 Whether a worker authorized to 
work in the U.S. under TPS, de-

ferred action, pending application for 
suspension of deportation or cancella-
tion of removal, may be considered a 
qualified employee [Note: what is “an al-
ien remaining in the U.S. under suspen-
sion of deportation”?]

18 What is the legal basis for USCIS 
application of a policy requiring 

that RC-sponsored jobs be created be-
fore the end of conditional residence.

19 A host of questions USCIS ad-
dressed orally in recent stake-

holder meetings but has not written 
down anywhere, such as to what extent 
part-time jobs and jobs employed by the 
JCE outside the U.S. are factored in.

20 Under what circumstances can 
the jobs of a tenant of the JCE, 

or jobs arising from visitor spending, be 
counted. [Note: USCIS has written only 
indecipherable memos on tenant occu-
pancy, and no known decisions in con-
tested cases].

21 When direct vs. indirect construc-
tion jobs can be counted, as a 

practical matter, how “hard” and “soft” 
costs must be analyzed separately.

22. What USCIS means when in re-
quests for evidence it requires 

“verifiable detail” about various items.

23 How NAICS codes are required, 
and on what legal basis.

24 When capital is considered “in-
vested” for purposes of TEA 

designation, troubled business assess-
ments, etc.

25 Whether the point to which an 
investor must maintain invest-

ment and show jobs is the filing of I-829, 
the expiration of conditional residence 
(shown on card), or the adjudication of 
I-829.

26 Whether and under what circum-
stances EB-5 capital may be 

used to repay bridge financing (debt or 
equity).

27 Whether jobs count if they were 
created on an indefinite basis dur-

ing conditional residence but were lost 
before I-829 filed. 

USCIS simply is not keeping up with the 
number of questions that reasonably 
arise for well intentioned developers and 
investors-- questions that need predict-
able answers for prospective planning 
of major enterprises and projects. The 
government is not making EB-5 Pro-
gram attractive to developers and inves-
tors when they can only find out what 
the rules might be until after they spend 
hundreds of thousands or even millions 
of dollars in project development and 
marketing and the investors file their 
I-526 petitions. ■
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Dear IIUSA Members:

O
n March 4th at the IIUSA Lead-

ership Meeting in Washington, 

DC the Board of Directors for-

mally adopted a resolution to undertake 

the mission of breaking the unacceptable 

backlog of I-526 petition processing.  This 

decision came after substantial input from 

IIUSA Regional Center members who 

have seen processing time for I-526 peti-

tions grind to an unacceptable length of 

processing.

In order to remedy the situation, IIUSA 

intends to articulate the delays in terms 

of the economic impact that is being un-

necessarily halted due to these delays.  In 

other words, we are going to use the data 

we collect to describe the delays in terms 

of lost capital formation and resulting U.S. 

job creation - all at no cost to the taxpayer.  

WE NEED YOUR HELP!

IIUSA is collecting receipt numbers (or 

WAC#’s, as most of us know them in 

shorthand) for I-526’s that are outside of 

normal processing times.  Email info@

iiusa.org to submit your receipt numbers, 

which will be kept in confidence by IIUSA.

The image below is a screenshot from 

USCIS’ Case Status web application 

showing the current processing times that 

they are reporting.  IIUSA members have 

indicated that the times below are not re-

flective of the real amount of time that it 

is taking for I-526 petitions to be adjudi-

cated.  Help us show USCIS and other 

interested federal agencies just how slow 

processing has gotten.

Thank you in advance for your prompt re-

sponse to the above request. ■

Let’s Break the I-526 Backlog!

Send IIUSA Your WAC#s for Petitions 

Outside of Normal Processing Times

It’s Worse Than we Thought...

Government 

Affairs Review

Email your backlogged WAC#s to info@iiusa.org to make your voice heard!

A
d

v
o

c
ac

y 

A
d

v
o

c
ac

y

20
12

20
13

“IIUSA, as the trade association and representative of the 

EB-5 Regional Center Program industry, fully supports 

the Plaintiff’s motion to modify the asset freeze order and 

return investors’ funds directly to them.  This action will 

demonstrate that the United States is governed by the rule 

of law, efficiently and prudently enforced to protect investor 

interests – restoring investor confidence in the Program 

as a result. The difficult economic times of today exacer-

bate the need for vigilant enforcement of United States 

securities laws that sends a message to investors that our 

country is open for investment and those who do invest 

are protected by our laws.” 

“Competing immigrant investor programs around the 

world operate without investment or immigration risk.  In 

the EB-5 Program, investors understand that investment 

risk is required. The immigration benefits associated with 

the at-risk investment must be transparent and predict-

able – or risk undermining confidence and integrity of 

the Program. We believe this can be fixed with consistent 

processing times, a transparent policy development pro-

cess, and substantive communication with the industry.” 

“In just the last month, IIUSA has collected well over 500 

receipt numbers for I-526 petitions from Regional Cent-

ers all over the country.  The processing times range 

from 5 to 20+ months.  This small sample of the total 

backlog of I-526 petitions represents over $250 million 

in pure EB-5 capital formation. The complete backlog of 

pending I-526 petitions, based on an analysis of USCIS 

FY2012 filing statistics, is nearly 4,000 – representing 

potentially $2.B in capital formation that will result in the 

creation of over 40,000 American jobs – all at no cost to 

the U.S. taxpayer.”

 04/10 IIUSA submits letter to USCIS Director on pro-

cessing backlog, stifling job creation.

 04/05 IIUSA Files Amicus Brief in SEC v A Chicago Con-

vention Center Case supporting SEC’s Motion to 

return frozen assets directly to EB-5 investors.

 04/01 IIUSA submits comments on USCIS draft EB-5 

adjudications guidance memorandum

 03/11 Executive Director Peter D. Joseph Testifies in 

front of Texas State Legislature Committee on 

International Trade and Intergovernmental Affairs

 03/05 IIUSA Hosted Economic Development Breakfast in 

Washington DC with Keynote Speakers from Sen-

ate Judiciary Committee Staff

 03/05 USCIS Ombudsman Stakeholder Meeting, where 

Executive Director Peter D. Joseph is a featured 

speaker

 03/04 IIUSA meets with members of the North American 

Securities Administrators Association (NASAA) in 

Washington, DC

 02/25-28 IIUSA meets with Shanghai, Beijing, and Guang-

dong Exit/Entry Associations in China

 02/12 EB-5 success highlighted by members of the Sen-

ate Judiciary Committee during hearing. 

 02/11 IIUSA Supports Interagency collaboration to pro-

tect the integrity of the EB-5 Program in the wake 

of the Chicago Convention Center Case

 01/06-07 IIUSA meets with American Chamber of Com-

merce - South China President, Harley Seyedin, 

and Seniors Foreign Commercial Service Officers 

in Guangzhou, China

 11/12 IIUSA sends letter to USCIS in Follow Up to 

10/16/2012 EB-5 Engagement regarding unimple-

mented policies and slow processing times. ■

O
n Wednesday 4/10/2013, 

IIUSA sent a letter to USCIS 

Director Alejandro Mayor-

kas concerning the processing back-

log and its detrimental impact on the 

success of the EB-5 Program.  IIUSA 

notified Mayorkas of its pool of over 

500 WAC#s for backlogged I-526 

petitions collected from our Regional 

Center members all over the country, 

representing over $250 million in pure 

EB-5 capital formation. In this small 

sample, processing times range from 

five to over twenty plus months.  Fur-

ther research using USCIS 

Case Status data brought 

us to the exact and stagger-

ing number of pending I-526 

petitions to be 5,887 (as of 

January 2-13).  It now be-

ing late-April, the number is 

likely closer to 7,000 pending 

(or $3.5+Billion and 70,000+ 

U.S. jobs).  This kind of inefficien-

cy and unpredictability in processing 

times would lead to seriously negative 

consequences in the EB-5 Program at 

a time when it is peaking in economic 

growth and regional development na-

tionwide. ■
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EB-5 Program Integrity: Separating Fact 

from Fiction
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Support Through Public Letter to Congress
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Rule 2040 and the Lawful Payment of 

Foreign Broker FeesRegional Center Terminations
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Investors
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With Short Term Extension, Congress 

Recognizes Important Role of EB-5 Regional 

Centers in Economic Development with Eye 

Toward Reform

“EB-5 is Working” Letter of Support Sent to 

Congress with Over 875 Signatories
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