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- Communications With
Him Still Privileged?

I‘l’fS day 25 of trial in your defense
of a multimillion-dollar “bet
the farm” case. You are defending the
cross-examination of your company’s pivot-
al witness, its former CEO, whose conduct
gave rise to the plaintiff’s claims.

Out of the blue, plaintiff’s counsel insists,
during his cross-examination of the former
CEOQ, that he is entitled to discover the
substance of all communications the former
CEO had with you, the company’s defense
counsel, after the CEO left the company.
You object, presuming that all of your com-
munications with a former senior-level em-
ployee are protected by the attorney—client
privilege.

As luck would have it, there is a break in
testimony before the court addresses the
issue, and you hurriedly attempt to confirm
your suspicions that the privilege applies to
former as well as current company employ-

ees. You are surprised to learn there is no .

bright-line rule in Arizona that says coun-
sel’s communications with a former employ-

ee of his client are protected from disclo- -

sure, although there is substantial case law
" from other jurisdictions suggesting that such
communications should be protected.
This article demonstrates why counsel’s
communications with a key former employ-
ee generally will be protected, and why.

The Attorney-Client
Privilege Under Upjohn
In Arizona, the attorney—client privilege
applies to confidential communications be-
tween counsel and client made for the pur-
pose of securing or rendering legal advice.'
But determining the identity of the client is
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not always as simple as it appears. When the
client is a natural person, application of
the privilege is relatively straightforward: It
applies to communications between the in-
dividual and the attorney and no others. But
when the client is a corporation, govern-
mental entity, or other organization, appli-
cation of the attorney—client privilege is more
muddled. A corporation, as a legal fiction,
has no mouth or ears and can only “speak”
or “hear” through its agents, officers, and
employees.? Both state and federal courts
have struggled to create a definition of
the attorney—client privilege applicable to
organizational clients that is neither over-
nor under-inclusive. Although a number of
courts initially adopted a “control group”
test, the U.S. Supreme Court, in Upjokn Co.
. United States? eschewed that test in favor
of a more functional test, which looks to the
nature of the communication rather than
the communicator.

Although Upjohn did not address wheth-
er communications with former employees
may be privileged, in his concurring opinion,
Chief Justice Burger asserted that:

a communication is privileged at least
when, as here, an employee or for-

mer employee speaks at the direction

of the management with an attorney
regarding conduct or proposed conduct
within the scope of employment. The
attorney must be one authorized by

the management to inquire into the
subject and must be seeking information
to assist counsel in performing any of
the following functions: (a) evaluating
whether the employee’s conduct has

bound or would bind the corporation;
(b) assessing the legal consequences, if
any, of that conduct; or (c) formulating
appropriate legal responses to actions
that have been or may be taken by
others with regard to that conduct.*

Arizona Supreme Court

Adopts Upjohn

In Samaritan Foundation v. Goodfarb,® the
Arizona Supreme Court adopted Upjohn’s
functional approach to the attorney-client
privilege. The relevant inquiry, under Samar-
itam, as to whether communications be-
tween corporate employees and counsel for
the corporation are privileged is the nature
and purpose of the communication rather
than the identity or position of the corpo-
rate employee. Following Samaritan, com-
munications between corporate counsel and
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low-level employees without decision-mak-
ing authority may be privileged: “The defin-
ing characteristic of this functional approach
is the nature, purpose, and context within
which the communication occurs.”®

The Court emphasized the need to:

look at the relationship between the
communicator and the incident giving
rise to the legal matter, the nature of the
communication and its context. If the
employee is not the one whose conduct
gives rise to potential corporate liability,
then it is fair to characterize the employ-
ce as a “witness” rather than as a client.”

If, on the other hand, the employee’s con-
duct has exposed the corporation to liability,
the employee’s statements are “the most
important in enabling corporate counsel to
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assess the corporation’s legal exposure and
formulate a legal response” then the employ-
ee’s communications with corporate coun-
sel are privileged.® The Arizona Legislature
subsequently codified Swmaritan but did
not expressly include or exclude former em-
ployees within the privilege.’

Courts Nearly Unanimous

Samaritan and Upjobn dealt with current
employees of the organization rather than
former employees. No Arizona court has ex-
pressly analyzed whether an attorney’s com-
munications with former employees of the
corporate client occurring after the employ-
ec’s termination are privileged.'” However,
seizing on Chief Justice Burger’s concurring
opinion in Upjohn, courts outside Arizona
that have analyzed the issue have generally—
though not uniformly—held that a former

employee’s communications with corporate
counsel may be privileged.

Both circuit courts to consider the issue
have extended the privilege to communica-
tions with former employees. In In re Allen,"!
the Fourth Circuit noted, “Most lower
courts have followed the Chief Justice’s rea-
soning [in Upjohn] and granted the privi-
lege to communications between a client’s
counsel and the client’s former employees.
... [TThe privilege exists to protect not only
the giving of professional ad¥ice to those
who can act on it but also the giving of
information to the lawyer to enable him
to give sound and informed advice.”'” The
court continues, “In light of the purpose
underlying the privilege, this conclusion
seems warranted. ... Accordingly, we hold
that the analysis applied by the Supreme
Court in Upjobn to determine which em-
ployees fall within the scope of the privilege
applies equally to former employees.”"?

Analyzing the same issue, the Ninth Cir-
cuit likewise concluded, “Although Upjohn
was specifically limited to current employees,
the same rationale applies to the ex-employ-
ees (and current employees) involved in this
case. Former employees, as well as current
employees, may possess the relevant infor-
mation needed by corporate counsel to ad-
vise the client with respect to actual or po-
tential difficulties.”*

Although a limited number of state and
federal courts have declined to extend the
privilege to communications with former
employees, the clear weight of authorities
is in favor of extending the privilege. For
example, the District Court for the Southern
District of New York noted, “Virtually all
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courts hold that communications between
company counsel and former company em-
ployees are privileged if they concern infor-
mation obtained during the course of em-
ployment.”"® An Indiana District Court held
similarly, noting that the purpose of apply-
ing the attorney—client privilege to commu-
nications with former employees is:

to permit an attorney to gather the
information necessary to advise his or
her client. Because a corporation acts
through its employees, in the case of a
corporate client the information counsel
needs typically must be obtained from
those of the corporation’s employees
who were involved in the actions or
incidents from which the legal issue at

hand arose. Sometimes, as in this case,

a person with critical knowledge of the
relevant facts is no longer employed

by the corporation, and in order to
represent his or her client effectively the
corporation’s counsel must seek informa-
tion from the former employee. We hold
that when, as here, such information is
communicated by the former employee

to the corporation’s counsel, those
communications are protected by the
attorney—client privilege.'s

Continuing that trend, multiple District
Courts have extended the attorney—client
privilege to post-employment communica-
tions between a former employee and cor-
porate counsel.!’

The Minority Decisions

Only one district court and one state su-
preme court have declined to extend the
privilege to communications with former
employees. In Clark Equipment v. Lift Pavts
Mfy. Co. Inc.,'® the District Court for the
Northern District of Illinois held:

Former employees are not the client.
They share no identity of interest in the
outcome of the litigation. Their willing-
ness to provide information is unrelated
to the directions of their former corpo-
rate superiors, and they have no duty to
their former employer to provide such
information. It is virtually impossible

to distinguish the position of a former

employee from any other third party
who might have pertinent information
about one or more corporate parties to
a lawsuit. Thus, this Court holds that
post-employment communications with
former employees are not within the
scope of the attorney—client privilege.

Clark’s outlier result is likely because the
court applied Illinois law, which still employs
the control group test for privilege rather
than Upjohw’s functional approach.®

In 2016, the Washington Supreme Court,
in a 54 ruling over a vigorous dissent, re-
fused to extend the privilege to communica-
tions with former employees. In Newman ».
Highland School District No. 2037° that court
held:

Everything changes when employment
ends. When the employer-employee
relationship terminates, this generally
terminates the agency relationship. ...
Without an ongoing obligation between
the former employee and employer that
gives rise to a principal-agent relation-
ship, a former employee is no different

~
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nd corporate counsel.

from other third-party fact witnesses to
a lawsuit, who may be freely interviewed

by either party.”

The court adopted the bright-line rule that
the termination of the employment rela-
tionship concurrently terminates the privi-
lege with respect to new communications.
Thus, in Washington, the privilege does not
extend to postemployment communications
between corporate counsel and a former
employee.?!

Four of nine justices dissented, arguing
that the majority’s refusal to extend the priv-
ilege was “at odds with the functional analy-
sis underlying the decision in Upjobn and

ignores the important
purposes and goals that
the attorney—client privi-
lege serves.”” “Former
employees,” the dissent
recognized, “may possess
relevant information per-
taining to events occur-
ring during their employ-
ment needed by corpo-
rate counsel to advise the
client with respect to actual or potential dif-
ficulties. Relevant knowledge obtained by an
employee during his or her period of em-
ployment does not lose relevance simply be-
cause employment has ended.”” In the dis-
sent’s view, “[PJostemployment communica-
tions consisting of a factual inquiry into the
former employee’s conduct and knowledge
during his or her employment, made in fur-
therance of the corporation’s legal services,
are privileged.” ‘

Arizona Courts Would
Extend the Privilege
Like the Supreme Court in Upjokn, Arizona
courts have recognized the purpose of the

attorney—client privilege is to facilitate truth-
ful communications between the lawyer and
client so the attorney can provide effective
legal advice.”® In adopting Upjobn’s func-
tional approach and rejecting the control
group test, the Arizona Supreme Court rec-
ognized that “an approach that focuses sole-
ly upon the status of the communicator fails
to adequately meet the objectives sought to
be served by the attorney—client privilege.”?
Focusing solely on the communicator is
both underinclusive—it excludes lower-level
employees who may possess knowledge of
the relevant facts—and overinclusive—it cov-
ers some persons based solely on their title.?’
Instead, Arizona courts look to the nature
of the communication.

Given that Arizona courts employ Up-
jobw’s functional approach to the attorney—
client privilege, Arizona would likely follow
the heavy weight of federal authorities and
extend the privilege to communications be-
tween corporate counsel and former employ-
ees of the corporation. Extending the privi-
lege to former employees furthers the rea-
sons behind the privilege: the facilitation of
truthful communications and effective legal
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advice. As noted by other courts that have
done so, extension of the privilege to for-
mer employees is not carte blanche to ex-
tend the privilege to every conceivable issue
in perpetuity. It is limited to situations
where: (1) the former employee was em-
ployed by the corporation during the time
relevant to the attorney’s current represen-
tation of the corporation, (2) the former
employee possesses knowledge relevant to
the attorney’s current representation of the
corporation, and (3) either the purpose of
the communication is to assist the attorney
in assessing the legal consequences, if any,
of the employee’s conduct or the purpose is
to formulate appropriate legal responses to
actions that have been or may be taken by
others with regard to the employee’s con-
duct.®

Practical Considerations

Practical considerations also support exten-
_ sion of the attorney—client privilege to for-
mer employees. In the modern business
world, employees jumping from company
to company are hardly uncommon. Litiga-
tion, in contrast, has accelerated little from
its snail’s crawl. By the time a case reaches
discovery, much less trial, the incident
spawning the litigation may be many years
past. Employces with knowledge relevant
to the litigation may have left the company
for other prospects, been fired, or retired.
To provide an effective defense, corporate
counsel will often need to interview these
former employees.

Extending the attorney—client privilege
to such communications does not unfairly
prejudice the opposing party. Communica-
tion of facts to the attorney does not, of
course, make such facts privileged.”” The op-
posing party may still depose the former em-
ployee about such facts; the only new limita-
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tion created by the extension
of the privilege is that the
opposing party may not

10t inquire as to the former

employee’s communications

(e with corporate counsel.*’

Thus, extending the privi-
lege has substantial benefit.

Ethical Rule Impact

Extension of the privilege

to former employees finds

support in Arizona case law
in a similar, albeit not identical, area. Arizo-
na Ethical Rule 4.2 provides “In represent-
ing a client, a lawyer shall not communicate
about the subject of the representation with
a party the lawyer knows to be represented
by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer
or is authorized by law to do so.”

In Lanyg v. Supervior Court,*' the Arizona
Court of Appeals analyzed whether oppos-
ing counsel’s ex parte communications with
a former employee of a party are permissible
under ER 4.2. The court noted that ER 4.2
is intended, inter alia, to “(1) prevent
unprincipled attorneys from exploiting the
disparity in legal skills between attorneys
and lay people, (2) preserve the integrity of
the attorney-client relationship, [and] (3)
help to prevent the inadvertent disclosure
of privileged information.” In light of the
purpose of the rule, the court held that ER
4.2 bars opposing counsel from having ex
parte contacts with a former employee of
the opposing party when “the acts or omis-
sions of the former employee gave rise to
the underlying litigation or the former
employee has an ongoing relationship with
the former employer in connection with the
litigation.”2 In such cases, “the employee’s
acts or omissions in connection with any
litigation that arises out of [the employee’s
conduct] can be imputed to the former em-
ployer for purposes of civil liability.”

Therefore, it is appropriate to bar ex
parte communications with the former em-
ployee about the conduct giving rise to the
litigation without the consent of the former
employer’s attorney.

Lang Supports Extension of
Samaritan to Former Employees
The reasoning articulated in Lanyg prohibit-
ing ex parte communications with former

employees applies equally to the attorney—
client privilege. The purpose of the privi-
lege is to protect not only the giving of pro-
fessional advice to those who can act on it
but also the giving of information to the
lawyer to enable him to give sound and in-
formed advice.** Without the privilege, cli-
ents may be reluctant to disclose informa-
tion to their attorney for fear that they
could later be questioned about the disclo-
sure.

Likewise, an attorney may be reluctant
to provide legal advice knowing that such
advice could be used against him or the
client. Ethical Rule 4.2 is similarly designed
to facilitate the attorney—client relationship.
Without the rule, a savvy opposing counsel
could use ex parte communications to dis-
cover privileged information. Recognizing
that former employees may possess infor-
mation vital to the former employer’s case,
the Lang court held that ER 4.2 bars ex
parte communications with a former em-
ployee when the former employee’s acts or
omissions gave rise to the underlying litiga-
tion and the former employee has an ongo-
ing relationship with the former employer
in connection with the litigation. An Arizona
court would likely take the next logical step
and extend the protections of the attorney—
client privilege to communications between
corporate counsel and the former employee
when the former employee’s acts or omis-
sions are at issue and the former employee
has an ongoing relationship with the former
employer in connection with the litigation.
The extension preserves the integrity of the
attorney—client relationship and permits the
former employee to provide full and truth-
ful information to corporate counsel. Were
an Arizona court to hold otherwise, ER 4.2
would provide no real protection to the for-
mer employee because opposing counsel
could simply depose the former employee
about his communications with corporate
counsel.

Samaritan and Lang

Compel Protection

In accordance with the rules recognized by
the overwhelming body of authorities, and
especially Samaritan, it is clear that an Ari-
zona court squarely presented with the
issue would hold that the attorney—client
privilege protects communications and trial
materials exchanged between a former offi-
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cer of a corporate client and the company’s
counsel, especially if that former officer was
responsible for the company’s administra-
tion and his actions gave rise to the dispute
in question. Such an employee possesses
unique knowledge of the events giving rise
to the action. The communications be-
tween the officer and the company’s attor-
neys will certainly help the attorneys pro-
vide the company an effective defense.
Under the functional approach to privilege
set forth in Upjobn and Samaritan, such
communications should be considered priv-
ileged.

Moreover, if a former officer’s conduct
spawned the litigation at issue, and he has
an ongoing relationship with the defendant
company in connection with that litigation
because his testimony is critical to the com-
pany’s defense, Lanyg bars opposing coun-
sel from engaging in ex parte commu-
nications with the former officer without
the consent of the company’s counsel.* In
light of the similar purposes underlying the
attorney—client privilege and the ethical bar
on ex parte communications with former
corporate employees, it is extremely likely
that an Arizona court would extend the
privilege to communications between the
former officer and the company’s counsel.
Thus, it is likely that plaintiff®s counsel
would be precluded from discovering com-
munications between the former officer
and the defendant company.

Conclusion

While Arizona courts have not yet ruled
whether to extend the attorney—client priv-
ilege to post-employment communications
between corporate counsel and a former
employee of the corporation, Arizona fol-
lows the Supreme Court’s Upjohn test for
determining whether the privilege applies,
and the vast majority of federal courts con-
sidering the issue have extended the privi-
lege to former employees in light of the
purpose underlying the privilege as set forth
in Upjobn. Moreover, Arizona courts have
extended the bar on ex parte communica-
tions with a party to cover communications
with former employees under similar reason-
ing. Therefore, Arizona courts would likely
follow suit and extend the privilege to com-
munications with former employees.
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of the attorney—client privilege to former
employees in Petroleum Products was dicta,
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extension of the privilege. See Admiral Ins.
Co. v. U.S. Dist. Court for Dist. of Ariz., 881
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Corp., 197 ER.D. 303, 306 (“there may
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or where the present-day communication
concerns a confidential matter that was
uniquely within the knowledge of the former
employee when he worked for the client
corporation, such that counsel’s communi-
cations with this former employee must

be cloaked with the privilege in order for
meaningful fact-gathering to occur”); In 7e
Flonase Antitrust Lit., 723 F. Supp. 2d 761,
764-65 (E.D. Pa. 2010) (“Because [former
employee’s] testimony concerned matters
within the scope of her former responsibili-
ties with defendant corporation and because
her conversations with defense counsel may
be relevant to defendant’s legal strategy, her
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claims and defenses when litigation arises”).
1985 WL 2917, at *5-6 (N.D. Ill. Oct. 1,
1985).
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Inc. v. Old Republic Ins. Co., 129 ER.D.
515 (N.D. IIl. 1990) (“The Illinois courts
have not extended the protection of the
attorney—client privilege to former employ-
ees and this court refuses to do so here”).
381 P.3d 1188, 1192-94 (Wash. 2016).

Id.

Id. at 1195 (Wiggins, J., dissenting).
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See id.; see also Newman, 381 P.3d at 1199
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protect the underlying facts.” Even if the
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